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.-.  -     ■         .     - 

Lity    employees;      duties  and    libullities   si 
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in&   to  -  of   Division  b3-<4 


•n  Mo 


l.  ,  r  . 


jiioc-    ji;{      i>aii   :  ra;ioijuj   wuter  f»ut  63-7 

. 

:  ar*!..-     .eter  fund;      diveral-..;    legality    thereof  -3-11 



i-ublio   lundt;      .ijspital  c«i«   for  aid   recipient  3-2I4. 

.  <- : .     )i     _    )lj      legal   reprcae    taftlfta  by   city   fjr  cit;,    «- 

ploye.    wueti   c^r&ed    cri.aiiially  63-5 

Sections   2/333   etc.;        scordar's   records;    legality  of 
adding   '.sseasor'a  bloc*  and  lot  nusibers   to   refers. .ce 

steal  -3-26 

V 5i_ 

Deflned;      application   of  total   taT   to  sample  r->oi£s 


Year 
opinior. 

/oll«y j     Arc  ^  >-ai.iiaai  jo  power  n  disapprove 
de  of   ouiLding  in  iatruct±on 

ol    - 

"^Teilea;      j,ajorlty  vote  or   I  J.rJa  vota   of   board 

of  waper«i8jro  .i&oeaaary    io   oj.ood    }3&9   of   ih*    -  reining 
to  equipment  perraiasible   in  autoiiacic   launderiea  63-23 

Eourt   attaches;      -  proclaimed   oy   v.ovsrcor  falling  with- 
in vacatljn  3-6 

. 
After-acqu   red  property;      right   jf  city   to  waLva   its 
tight    X.j   enforce   liena  for  -   a^ulnat   af ter-aoq-;ired  pre- 
pare,,   ol    recipient   oi  aid  63-24 

.... 

xaxea;      apjiica'..  -  if   uotel   1  -ax    to  a  a  pie   r^j    s  3-J 

.    .     .-    . 

replacement   ay  nouainL  .jrity    -»i    .loualng 

units  Ge.oolis.ied   by  reaso  1  of  freeway   construction  >-9 


/STEM  i«*r    L96J 

-  I 

Ldicatl  -4 

f  ii-.-l...         ^„     i 

.>  •liglblllt)    Of   -,e.  h.  staff 

jn'.o:  38  u   result  of  ado  .  of 

§153.4  6> 


/esr  1963 


Opinion  80 


epTace.ieiifcs; 
construct; 


units  de.-olishod  by  reason  of  freeway 


.0  ^  >3-6l  and  812-61;  validity  and  regular  ity  of  adop- 
tion of  -  a.  foviqg  ouange  of  location  of  low-rent  hoas- 
in£  u:il:s   at   tie  Authority  of  city    and  county   of  6*1 

ranoisco  and    qp  proving   selocion  of  addicijual  site   for 
development  of  project  cal  1-13   (10)    and  e>il   1-lJ   (11) 
and  approving   said  project 


63-9 


63-14 


see  also 


63-15 


-I-  tfear  1^3 

Opinion    ,o 

:..  --     - 

recorder's;      le&ality    off   *ddia0  ASMtsor'  •  block  and 

lo,  era   to   reference    system  63- 

RHATI 

-fork  recor  da;      duties  and  liabilities  of  Civil  Service 
Co..aaission  w.ien  requested  fur  -  by  prospective  employers        ,/  3-/ 

nag . .. l.j 

r spy right;     utilization  of  cop> righted  mate rial (musical 
composition;    liability    of  city  L/03-l 



;  xa-ui nation  papers;      civil  service  examinations;   appli- 
cation of  charter  £1147*1  63-IO 

,_. 

r.eiaae    collection;      San   rrai  Cisco  water  front  03-1' 

1    _.      ..    .^ 

Recordation;      legality   of  adding  Assessor's  block  and 

lot   numbers    to   reference    system  b3-2b 

Hotel  tax;      application  of  tax   to  aa. pie  roons  3-2 

,     r-sTiJi..  .- 

additional  polioemen;      resolution  no  2I4.6-63   relating 

to  L/.    - 


-J-  Year  1%3 

jplnion  Ho 

Codes;      regulatory   provisions  of  building  and  fire 
codes  as  pertainint    to  -  of  Bureau  of  building  Inspec- 
tion and   Division  of  lire   Prevention  and   Investigation  t»2"k 


:  ear 

op:       .    jo 



"  public;      "Fn   dlotrict  claeBlf ication;    abiding   |10 
City    Planning  Coda  <A>3-5 

__. 

aot|     ..:. Jority  vote  or  two   thirds  vot6  of  t  .6 
rd    ji    lupervia>rs  necessary    to  awnd    i36)  of    - 
heal t  a  ode   relating   to   equipment  permissible  in  auto- 

launderies  -23 

U»I0M  Oi-    a 

Pastaurant;      luncheon  faclliti.es  at   California  Palace 

-    ;    legality   taereof  a.  dproced.re  required  3-2  } 

LiABlLliY 

Civil  Service   Coraaission;      re  work  records  of  loner 

city  employees;    -  when  requested  for  information  b.> 

prospective   e.pl^era  /o3-f 

ri.J.nal;      le^al   repreaentation  by  city    for  city   e*e- 
ployee  when  enarged   oriminaily  J-5 

Infringcj-ent;    utilization  of  copyrighted  musical    comdo- 

3-  -   of  cit%  3-1 


■RAFY 

siaess  branch;      use  of  Fuhrman   bequest  by  Library  C 
mission  for  purcnaae   of  real  estate    fes   uouoe   a  business 


^_i 


-27 


L1CU«S. 

Auctioneer;      regulation  of  auctioneering  business;    x lie 

no  3f-t>3  ^> 

Auctioneers;      residence   require,    -it;    w.iet;:er  auction- 
eers i.uist   conti;:   "   tj   ..maintain  residence   in   city   and 
county   while   angered  in  business  of  auctioneer  63-d 

. Ixtures;      contractor  buying  or  selling   secondhand   store 

fixtures  required   to   obtain  permit  and   -   therefor  3-18 


Refuse  collection;      San  trancieco  water  front  63-f 

After-acquired   property;      right   of  city   to  waive   its   right 

to  enforce   -   for  nospital   care    against  after-acquired 

property   of  reoiplent  of  aid  <-24 


.lealtn  system;       > 1/2.1. 11  re  63-19 


LIBRAld  M  ear  19<>3 

Opin1 


;      n9o   of   f  >■■        rc.iaai    .>f  real  estate    to 
>s<3   a  branch  library   and   lor  parcaase   of  recording 
in  aduitl^r.   to  printed    materials  M  economic   and  poli- 
tical   aubjecta  63-27 


-I  -  Year    :    '  J 

op' 

arlcinf   Authority)     eligibility  of  -  for  iwtnuMp  in 

lth   service   .  ysten  r.s  a    >•  ..r   -..    >      ;  ,      of   char- 

ter    15^ -U  61-3 

Pet  Irene  at    System]      teacher  w  >o   h   a  els  >   bex  ■  t>  cid 

part- tine  playground  director  may  not  tflthdMM  re- 
tirement contributions  -iade  xs  a  part-time  jut,, ground 
director  while   continuing   to   work  as  a   teacher  63-1 

i4E!?CHAHriSr 

a  'plea;      hotel   tax;    application  of  tax   to   sanple   roorae  63-2 

"EPS 

e venue;      oil-street  parking  meter  fund  diverted   to  gen- 
eral  fund;    legality    thereof  63-11 

ow;:r.  •, 

Disposal;   putlic  bid  or  by  gift  .763-8 

.  I.: 

Define4;      bulling    code;   -  whetaer  wall   or  partition 

wit  iln  miming   of;    provisions  governing   temporary 

partitions  6^-21 

KT7HICT'  AL  AF1  ■  "• 

ealth  ervice   yaten;   contriluti  ms   to  ^yatem  by 
Eoard  of  I  d  ication  on  beaalf  of  its  employees  63-1 

MUMICIPAl,   )  PT 

Mtac  33;   holidays  proclaimed  by  -  overnor  falling  wit  iln 
vacations  b3-6 

MO";  IC 

Copyrigat;   infring  orient;  copyrighted  musical  conpoai- 

tion;  liablliuv  of  city  L/b^- 1 


-*■  Year  1963 

in Ion    Jo 

sseasor's;  corder»3   records;    legality   of   addinp   block 

and   lot   -    to  reference    ay h ton  63-26 


-->-  Year  1963 

in Ion  Ro 

■   >.TY    LI*  T ■..'  " 

!cfe    officer;      injured  waile   performing   pa>ll««    M  rk 
o.  Us  Ida    territorial   limits   j*    eltj  and   co  ntj,  an 

Francisco   during  -    is  entitled  to   workmen's  compensa- 
tion or   "in  lieu"   benefits   provided  for   in  c  narter 
172  63-12 

seo  alao  63-13 

OPERATOR 

:  enreaentation;      legal  representation  by    city   for  city 
employee    n   <      cliarged   criminally  63-5 

ORniVAN_C__ 

otel   tax;      application  of   tax   to  sample    rooms  L./63-2 

Parking  meter;      off-street   parking  meter  iund  diverted 

to  general   fund;    legality   t  lereof  63-11 


-:  -  *hr  19*3 

Opinion  vo 

T    TWTCT 

licet.'..:.;    ord  I  '?  •    t         '  '  ty 

Code;    sheets   1-13   cf   .  jninp   I  L/63-5 

PARKING 

?evcnuo;      off-street  parking.  "ieter  fund  diverted   to 

ttneral   funr".;    legality    thereof  63-11 

•     r  .   •     7 


ovable  panels;      buil.lln*    code;    whether  wall  or  parti- 
tions within  the  r.eaxinfc  of  t-.e   Niilf'ii       cji'h;    provisions 
fovoT-;;'^     t<.r>  porti'-y    -  63-21 

f-R'i'  .  IC 


\itcum  concession;      luncheon  fac'lif.es   st   California 
'fclsce   of  t.ie   Legion  oi'  .ionorj    legality   t  lereof  and 
procedure   required  63- M 


ial  expenses;      Coroner;    denial   of  appeal   for  -    by 
O'ird  of  Veterans   Appeals  L/63-3 

Tn   lieu   vaciifon;      annual   vacation   of    terporarj    en- 

ployees;  effect  of  anniversary  date  of  appointment 

thereon  6'*-17 

J IT 

"~Auctionfcer;      constituti  Met]  5  fcj   of  current   provisions 
of    '1259  01    . ollce   Code  L/63-6 

Auctioneers;      rt<e'dence    Nfllrfwatl|    Whtt  mr   RtMtioiv 

•era   must   continue    to  nsintain  resldenco    In  city    and 

county  while   en^a^ed    in  business  of  a    cUloneer  63-8 

. ^d  fixtures;  contractor  b-.  ying  or  sell4 
secondhand  store  fixtures  required  to  obtain  -  1 
I1c<  rise   t  iert)for  6}-l3 

trett   occupancy;      fees   fMP  -;    whether  city,    «?tate   and 
federal   governments   and    c.eir   contractors   are  exempt 
from  payment  L/63-U 

atenront;      refuse   colluction,    San  iranciaco   water 
front  63-7 

irector  of;      teac  ier   w  10     .us   also   been  employed   as  a 
part    time   -   director  nay   not   wUidraw   rttirenent   contri- 
bution.-  nnde   as   a   part   time   -   director  while    continuity 
to   work  as  a    teac  ier  63-1 


-V-  Year  1963 

Opinion 

"jfi'-d  ty   status";      police    officer   injured   v   lie   per- 
forating     ol're   vor'-c   outside   territorial   liaaits   of  c '  ty 
•nd   county    is  entitled   to  workmen's   conpensation  tt 
"In  lieu"   benefits  provided  for  In    ,17?  63-12 

see   also  63-13 

'. J 

/dcJit'ons;      resolution  no  21+6-63  relating  to  appoints  nt 
of  additior.'il  person.-el  for   tne  unlfomed  force  of  t  oe 
olice   Dejsartnent  1../63-9 

Art  Commission;     power  to  disapprove  demolition  of 

building   In  conjunction  with  construction  of  healt  1 

conter  63-?5 

Jt 

Cal   1-18    (10), (11);      validity    and  re<   darity  of  adop- 
tion of   resolution  no  1+68-61   and    312-61   approving   c aange 
of   location  of  low-ront  housing   units   of   tne   lioust  ng 
t  iority   of  t  »e  city   and   cox<nt;    of  San  irancisco  and   ap- 
proving  selection  of  additional   site  for  development  of 
-   and  approving    said  -  63-I4 

see  also  63-15 

/ 

1  tor-acquired;      right  of  c  ity  to  waive   Its  right   to  «n- 
f  >rcc   lions  for  hospital   care  against  after-acquired  - 
recipients  of  aid  under     el:  are   and    Institutions      )de 
2603  63-21+ 

_ 
embers  of     srklnt   authority:      eli£3U.lit„.    of  staff  for 
■enters   ip   in  health  ierv'ce      y  stein  as  a   reuult  of  adop- 
tion of  c  tarter     153. U  63-3 

•n  .T: 

/aginations;      a,-   licatlon   of  c   arter     lUf.l  63-10 

PP  Tv  T  ' 

Code;      regulator}    -   of  building   andf Ire   codes  as   per- 

tainlnp    I         irlfl      ctlon  of   1  ureau  of   i-ilding  Inspection 

and      lvialon  of  1  ire    Prevention  and   Invest         5ion  61-1; 

"       i  LIC   ■■      7ITI 

Def'n*  tlon;      uork  racor '*   of   i    r  or  c  .i  ty  onployeta; 

duties   un  ;   llctilltles  of  tlv'i     orvlce    wonral salon   ■•.  -»n 

request*  *nfornati  >n   by   prospective   em   loyera  L/6V7 


PARKING  /.  THORITY  Y«ar  1963 

Opinion  No 

hLALT.i    .  A       .  YiTI'M 

o    lership;      eTifcibility   of  members  of   Authority    staff 
for  membership   in  -   as   result   of   adoption  of   il5?S»lj.  63-3 


POLi:  ARTHTNT  Year   lr<63 

Opinion  No 

ioraed  force;      pawlatioa  M   Z?I,c-63  r+;    \$  of 
jrter  re  L./63- 

/.   1^  ?  >•      '  i 

Residence;   w.-iet.ier  -  must  continue  to  maintain  residence 

in  city  and  count;  wnile  engage 4  in  busineaa  of  auctioneer     63- 


PUi  U  -         I  •  ■'     P  "'oar   1963 

"Coll«Ctlonj  Ft rctsco  water   front  63-7 


PUELIC  V.  1 .1  ! i .t  i ■■-.  NT  Year  1963 

Opinion      o 

j    ■    ;.. o 

Variance;      coiulict   Bi    interest;    roard   oi    ijcarainera; 

huuu.ior  iafciibar  of   aaa    personal    internet    In    aubjoct 

matter   of   application  for  variance   anu    ia   disqualified 

from  voting   tnereon  63-22 

j  V_ 

Fureka-uoe  Valley;   Art  Corimisal.jn  power  to  disapprove 

demolition  of  building  in  conjunction  w!  th  c  onatruction 

of  -  63-25 

MOVA  U  -AN;  Li 

}  uiiiUng   code;      whetner  wall   or  partition  within  ;.ean- 
'  n*    of  c.'de;   provisions  governing  temporary  partition!  63-21 


:.tret>t   accuracy;      fees  for    -    ;   wnet.ier  city,    atate   and 

federal   governments   and   tiieir  contractors   are   exenpt 

from  oaynents  L/63-14- 


-H-  Year  1963 

Opinion  No 

Sports  car;   Ca  .dlest"  ck  /ark;  application  of  Calif- 
ornia Vehicle  Code  ;:23109  63-16 

"REASONAFLF  CHAROr  " 

;iospHal  care;   right  of  city  to  waive  its  right  to  en- 
force liens  for  care  against  after-acquired  property 
of  recipient  of  aid  under  t ulPare  and  Institutions  Code 
^2603;  claim  against  in  the  amount  of  -  63-2I4. 

FECOPDTNGt 

"Fulirman  bequest;   use  of  bequest  by  Library  Commission 
for  purchase  of  real  estate  to  house  a  branca  library 
and  for  purchase  of  -  in  addition  to  printed  materials 
on  economic  andpolitical  subjects  63-27 

RECORDS 

"Recorder's;      legality   of  adding  Assessor's   block  and 
lot   numbers   to  reference    system  63-26 

Wor»c;   duties  andliabilities  of  Civil  Service  Commission 

when  requested  for  information  by  prospective  employers    L/63-7 

REFUND 

Contributions;   teacher  who  ;ias  also  been  employed  as 
part-time  playground  director  may  not  withdraw  retire- 
ment contributions  made  as  a  part-time  playground  dir- 
ector w.iile  continuing  to  work  as  a  teacher  63-1 

RFF.  -  E 

Definition;   collection  on  Sac  Francisco  water  front         63-7 

REGULATIONS 


Auctions;   constitutionality  of  current  provisions  of 

Police  Code   1259  re  permits  and  license  to  partnerships 

and  corporations  L/63-7 

Codes;   regulatory  provisions  of  building  and  fire  codes 
as  pertaining  to  jurisdiction  of  bireau  of  Luildin*?  In- 
spection and  Division  of  P;re  Prevention  and  Investigation   63-I4 

REPLACEMENT 

aouslnt   nits;   -  of  units  demolisned  by  reaso  n  of  free- 
way construction  63-9 

REPRIrSENTATI 

Le^al;   city  employee  when  charged  criminally  63-5 


•*-  Year  1963 

Opinion     o 

_ 

:      wlit'tiiar  «u«fclon»«r«  must  c^ntini^    to  Mtlo- 
taln  -   in  city   and  county   M    l^t    engaged   In  business   of 
auctioneer  63-6 

,     ! 

Additional  police  officers;      no  2i±6-63   relating   to  ap- 
pointment of  additional  officers  L/63-9 

Nos  1+63-61  and   BlL'-Ll;      validity  and   regularity    of  ado   - 
tion  of  -   a.    r  >ving   cnnnge   of  location  of  low-rent  hous- 
ing units  of   the   Housing.  Autnorlty  of  kht   c '  Ij    ani  county 
and  approving    select. ion  of  additional    site   for   develop- 
ment  of  project  cal  1-lBilO) , (11)   and  approving    sai~ 
project  63-14 

see   also  63-15 

re:taur/^t 

Palace  of  tie   Legion  of  ..onor;      legality  t  lereof  and   pro- 
cedure  required  63-20 

RI-.VEK 

'  arking  meters;      off-stret  t  parking  rieter  fund  diverted 

to  general   fund;    legality   t  lereoi  63-H 

ROOMS 

Tax;   a  olication  of  notel  tax  to  sample  rooms  L/63-2 

f  l:   kl 

"Civil   '  ervice  rules;      limited   tenure   appointments  H22 
lieutenant,    I ureau  of   lire      revention  endPublic    . afoty, 
tire   Department  63-2 


RECOI  U  R  £**r   1943 

hiion  Bo 


lot    nuri.  *»r  j   x.o  reference    i^ooc  63-26 


RECREATION  AND  PARK    DEPARTMMT  iear  19©3 

in  . 

;  .  -.:■■■••'  r 

Co-     it;   utilization  of  musical  composition; 

Inc.;    licensing  representative  L/63-1 

-niest'ci.      ark;      soorti,    cur  -;    use   of  hiftiways;   an- 
pHcation  of   California   Vealcle    Code     23109  63-16 


RETTFFMFNT  EOARD  Year  I963 

Opinion  No 

Police   officer:      Injured  w  .lie     eriorraing  police      work 
outside   territorial   limits   of  city  and   casnty   of 
wan  1-rancisco  during  -    la  entitled   to   workmen's   conden- 
sation or   "in  lieu"    benefits   provided  for    in  charter 

63-12 
see   also  61-11 


RFTIPLMINT   :YSTEK  Yaar  1963 

Opinion      ) 


tlAYC  ■■   __ 

:ontr 


Contributions  J      ttac  *>r  vao  has   al»D   been  auploysd 

as  a   ->art-tlne   -  nay    not  withdraw  ratirarient   c;»titrl- 

but'ona  nuda   aa  a    nart-tlma   -  w.ile   continuing    to 

work  aa   a   teac  iur  63-1 


Year   1963 

Opinion  :,:o 

SALL 

Monastery;      que  at 1  >n  concerning,   disposal  L/63-8 

SA       :.. 

fcrc.andiae;      notel   tax;    application  of   tax   to   sample 
rooria  L/63-? 

I   FPANCI1C0  GARAG):    hlll>    i-A^Ii.'u   Afc.  OCTA  riOH  t    THC 

arKint    water  f   nd;      diversion   to  general   fund;    legality 
ereof  63-11 

NO    kS 
Legel   representation;      city    employee  when   charged   cr'n- 
inally  63-5 

SF-.AC  THC 

Infr*r.j-i— ;ent;   utilization  of  copyrighted  musical  co> 

poaltlon;  liability  of  cit.  I./63-I 

SIXTY 

xnnlnatlons;      application  of  charter     li+.7.1»    error  by 
Civil    lervlce    Commission  63-10 

STKI 

"  )ccupancj    permit;      fees   for   -   occupancy   permits;   wietier 
cii.y,    state   and  federal   governments  and   taetr   contractors 
are   exenot   from  pa  yment  L/63-I4 

aces;   Candlestick  J-'ark;  application  of  California  Vehi- 
cle Code   ?3109  03-16 


TRATTVK   CODE  Year   1963 

Opinion  No 

.     noK  16.10 

re    Holidays   witiiln  vacati >ns  63-6 

..    16. 10  -   16.16 
\:s   annual   vacation  oi    temporal*.,    enployeeu  63-17 

.  lfe.?r,   "■    . Ij7 

Pe   d'acoi.tlnuance   of  city   cart-tirae   service   and  defini- 
tion of   <-    t}    service  63-1 


£AN  PRASCISCO   UWTPTEI  CT  Year  1963 

Opinion  viO 

contmutiom 

Limitation;      contributions   to  .iealth  service   Lystem 

by   i  an  i-'rancisco   j  o  trd   of  iducauion  on  be.ialf  of  Ita 

employees  63-19 

Playground  director;      teaoner  wao  has  also  been  employed  as 
a  part-tine  playground  director  may  not  withdraw  retire- 
sent  -  nude   as  a   part-tine  playground   director  while   con- 
tinuing to   work  as  a   teacaer  63-1 


-T-  Year  1963 

Opinion  No 

TA> 

Hotel;   application  of  tax  to  sample  rooms  L/63-2 

TFACh  P 

Playground  director;      -   who  aas  also  been  employed  as 
a  part-time  playground   director  may   not   wltndraw  re- 
tirement  contributions  made   as   ■   part-time   playground 
director  waile   continuing  to  work  as   a   teacner  63-I 

TEKPORABTF.' 

Vacation;   annual  vacation  of  temporary  employees;  effect 

of  anniversary  date  of  appointment  thereon  63-17 

TRAF1IC 

""Funds;      off-street  parking  meter  fund   diverted  to  general 
f  nd;    legality    thereof  63-II 


-ij-  Year  1963 

Opinion  No 

Title   17;      re   copyrlf^t    Infringement  L/63-1 


-V-  »**  1  63 

Opinion  Ho 

V   0 

H22   lieutenant;      United    tenure  ap*~oi    Lnents,  au 

of  Fire    nrevention  and   Pttblit   .'afety,    Vive    :)epartnent  63-2 

r 

Anniversary  dote;   annual  -  of  tennorary  employees; 

effect  of  anniversary  date  on  appointment  taereon  63-17 

lliays  within;   municipal  court  attaches;  holidays 
proclaimed  by  Governor  falling  within  -  63-6 

VALIDITY 

Resolutions;   no  q6'l-6l  an-.l  812-61;  validity  and  re, 

larlty  of  adoption  of  resolutions  ap  roving  cuange  H 

location  of  low  rent  housing  units  63-lij. 

see   also  63-15 

V^RIA-.'CK 

Tc  iler  homes;        m  rd  of   Lxaainera;    w  letaer  nember  of 
has  personal   interest   in  subject  matter  of  apvl" cation 
ior  -   Mnd   is  disqualified  from  voting  t  hereon  63-22 

Mortal |      payment  of  burial   expenses;    Coroner;    denial   of 

appeal   forpaynent   by   ioard  oi    Veterans  Appeals  L/63-1 

VIOLATION 

"23109,  California  Vehicle  Code;   Candlestick  I  ark  sports 

car  races;  use  of  nlgawa.,  a  63-16 

V0T1 

ajority   or   two    tairds;      vote  of  board  of    wupervisors 
necessary    to   a  ond      360  of  tae   a'ealtu  c  >de   relating    to 
equipment  permissible    in  automatic   launderies  63-23 


Year  1963 

jplnion  No 

V.AIV 

:i22   lieutenant;      United   tenur     appointments,        reau 

of  Mre    -reventlon  and   Public    .^.afety,   Pire  Department  63-2 

V*LL 

jvable   partition;      wnetner  wall  or  prtltion  witnln 
meaning   of   building    code;    ->rovlaiona   governing    tempor- 
ary   partitions  63-21 

efuse   collection;      ruethoi  oi'  oierntion  63-7 

■ect.on  2603   ro   lien  on   after- acquired   property  63-21| 

Contributions;      teacuer  wno   .wa   also  been   enoloyed   as 
a   part-time   playground  dirtctor  nay  not   withdraw  ret    rt~ 
ment   contributions  made  as   a   part-time   director  while 
continuing    to  work  aa   a   teacher  63-1 

■•lth   -  ervicel yattt..;      contributions   to    :.  ystv.ii  ij      o.rd 
oi    id  .culi'jn  on   behalf  ol%   ltd   eiaployeea  6^-19 

J 0V  APT" 

lei'lned;      i.rt   Commission  power  to  disapjrov      3»    jlltion 

of   Luildlnfc   in  conjunction  witw   construction  of  nealth 

center  63-25 

WOP/  '  :0H 

Police    officer;      Injured     ulle    performing    police   work 
outside   territorial  limits  of  I  ity   and  co.inty    of 

an   tranciaco  during    "off  d.ic.,    stat^a"    is  entitled   to 
-    or    "In  lieu "    benefits   provided   for  in   carter   '172  63-12 

see  also  t>3-13 


Year  1963 

Opinion   I 

JNTHG 

d  strict  classification;   re  puLlic  properties  on 
sheets  1-13  or  t.ie  -onint   a_  L/63-5 


OPINION  NO.  63-1 
January  9,  1963 


SUBJECT:   A  TEACHER  WHO  HAS  ALSO  BEEN  EMPLOYED  AS  A  PART-TIME 
PLAYGROUND  DIRECTOR  MAY  NOT  WITHDRAW  RETIREMENT  CON- 
TRIBUTIONS MADE  AS  A  PART-TIME  PLAYGROUND  DIRECTOR 
WHILE  CONTINUING  TO  WORK  AS  A  TEACHER 


Dear  Sir: 

Your  request  for  an  opinion  is  as  follows: 

REQUEST 

"A  schoolteacher  employed  by  the  San  Francisco 
School  District  has  requested  my  aid  in  clarifying  a 
matter  in  which  he  and  other  schoolteachers  are  interested. 

"It  appears  that  during  the  past  several  years,  this 
gentleman,  with  others,  did  work  part-time  for  the  City 
and  County  of  San  Francisco  in  the  capacity  of  Playground 
Director.   This  part-time  activity  was  in  addition  to 
their  regular  teaching  hours.   As  a  result,  they  have 
made  contributions  toward  the  Retirement  System  from 
both  positions,  that  is,  full-time  schoolteacher  and 
part-time  Playground  Director.   When  these  men  resigned 
their  part-time  positions,  they  requested  the  refund  of 
contributions  made  by  them  to  the  Retirement  System,  that 
is,  refund  of  contributions  from  their  part-time  salaries. 
They  were  advised,  however,  by  the  officials  in  charge  at 
the  Retirement  System  that  this  could  not  be  done.   This 
refund  is  the  basis  of  the  controversy. 

"I  would  appreciate  very  much  if  you  would  examine 
the  matter  involved  and  advise  me  as  to  the  legality  of 
their  claim. 

"Section  165.2,  subdivision  F,  of  the  Charter  states 
that  'should  any  miscellaneous  member  cease  to  be  employed 
as  such  member,  through  any  cause  other  than  death  or  re- 
tirement, all  of  his  contributions  with  interest  thereon 
shall  be  refunded  to  him,  subject  to  the  conditions  pre- 
scribed by  the  Board  of  Supervisors  .  .  .  ' 
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"Section  16.47  of  the  San  Francisco  Administrative 
Code  also  provided  that  'should  the  city  service  of  a 
member  be  discontinued,  except  by  death  or  retirement, 
he  shall  be  paid  not  less  than  six  months  after  the  day 
of  discontinuance,  such  part  of  his  accumulated  contri- 
butions as  he  shall  demand  .  .  . ' 

"It  appears  that  the  schoolteachers  involved  have 
been  advised  that  a  Charter  amendment  is  necessary  to 
give  them  the  relief  they  claim  they  are  entitled  to. 

"I  would  appreciate  your  informing  me  whether  a 
Charter  amendment  is  necessary,  or  may  the  matter  be 
clarified  by  an  ordinance  of  the  Board  of  Supervisors 
so  that  these  schoolteachers  may  get  the  relief  which 
they  claim  they  are  justly  entitled  to." 

OPINION 

Section  165.2(F)  of  the  Charter  provides,  in  part,  as 
follows: 

"Should  any  miscellaneous  member  cease  to  be 
employed  as  such  a  member,  through  any  cause  other 
than  death  or  retirement,  all  of  his  contributions, 
with  interest  credited  thereon,  shall  be  refunded 
to  him  subject  to  the  conditions  prescribed  by  the 
board  of  supervisors  to  cover  similar  terminations 
of  employment  and  re-employment  with  and  without  re- 
deposits  of  withdrawn  accumulated  contributions  of 
other  members  of  the  retirement  system  .  .  .  ." 
(Emphasis  added.) 

The  above-quoted  provision  speaks  in  terms  of  "member" 
rather  than  in  terms  of  "employee."   This  provision,  therefore, 
means  that  cessation  of  membership  in  the  Retirement  System,  through 
a  cause  other  than  death  or  retirement,  will  entitle  a  person  to  a 
refund  of  all  of  his  contributions  to  the  System. 

Where  an  individual  holds  both  a  full-time  position  with 
the  San  Francisco  Unified  School  District  and  a  part-time  position 
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with  the  City  and  County  of  San  Francisco,  his  resignation  from  the 
part-time  position  does  not  terminate  his  membership  in  the  Retire- 
ment System.    Such  a  person  would  remain  a  member  of  the  Retirement 
System  by  virtue  of  his  full-time  position.    (Charter  §165. 2 (A)) 

Likewise,  Section  16.47  of  the  Administrative  Code  provides, 
in  part,  as  follows: 

"Should  the  city  service  of  a  member  be  discontinued, 
except  by  death  or  retirement,  he  shall  be  paid  not  less 
than  six  months  after  the  date  of  discontinuance  such 
part  of  his  accumulated  contributions  as  he  shall  demand; 
provided,  that  if  in  the  opinion  of  the  retirement  board 
the  member  is  permanently  separated  from  city  service  by 
reason  of  such  discontinuance,  he  shall  be  paid  forthwith 
all  of  his  accumulated  contributions.  .  .  .  ' 

Section  16.29(f)  of  the  Administrative  Code  provides,  in 
part,  as  follows: 

"City  service  shall  mean  service  as  an  employee  of 
the  city  for  compensation,  and  for  the  purposes  of  the 
retirement  system  a  member  shall  be  considered  as  being 
in  the  city  service  only  while  he  is  receiving  compensa- 
tion from  the  city  for  such  service  .  .  .  ."    (Emphasis 
added.) 

Section  16.29(e)  of  the  Administrative  Code  provides  that: 

"City  shall  mean  'City  and  County  of  San  Francisco' 
or  the  'School  District  of  the  City  and  County  of  San 
Francisco' ." 

These  provisions  of  the  Administrative  Code  entitle  a 
person  to  return  of  his  contributions  to  the  Retirement  System 
upon  the  cessation  of  his  "city  service."   Clearly,  one  who  resigns 
a  part-time  position  with  the  City  and  County  of  San  Francisco,  but 
retains  a  full-time  position  with  School  District  continues  to  be 
an  employee  of  the  City  for  retirement  purposes  and  thereby  continues 
in  the  "city  service"  and  as  a  member  of  the  Retirement  System.   The 
resignation  from  the  part-time  position  thus  would  not  entitle  such 
a  person  to  withdraw  his  contributions  from  the  Retirement  System. 
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It  must  also  be  remembered  that  the  service  rendered 
pursuant  to  the  part-time  employment  is  credited  to  the  member 
in  the  Retirement  System.    Both  the  service  credit  and  the  com- 
pensation for  the  service  rendered  in  part-time  employment  enter 
into  the  calculation  of  retirement  benefits  of  the  member  in  the 
same  manner  as  other  credited  service  and  compensation. 

You  are  advised,  therefore,  that  under  the  circumstances 
set  forth  in  your  request  the  Retirement  System  may  not  refund  con- 
tributions resulting  from  the  part-time  employment  with  the  City  and 
County  of  San  Francisco  of  a  person  who  also  holds  a  full-time 
position  with  the  School  District. 

You  are  further  advised  that  no  change  in  this  subject 
matter  can  be  effected  without  a  Charter  amendment. 

You  are  advised  accordingly. 

Respectfully  submitted, 


THOMAS  M.  O'CONNOR 
City  Attorney 


To:  Honorable  Peter  Tamaras 
President  of  the  Board 
235  City  Hall 
San  Francisco  2,  California 


DJG/NSW 


OPINION  NO.  63-2 
February  6,  1963 


SUBJECT:   LIMITED  TENURE  APFOINTMENTS  H-22  LIEUTENANT,  BUREAU 

OF  FIRE  PREVENTION  AND  PUBLIC  SAFETY,  FIRE  DEPARTMENT 


Dear  Sir: 

Your  request  for  opinion  is  as  follows: 

REQUEST 

"1.  A  permanent  vacancy  will  occur  in  Class  H-22 
Lieutenant,  Bureau  of  Fire  Prevention  and  Public  Safety 
when  an  incumbent  retires  voluntarily  for  service  on 
February  1,  1963. 

"2.  A  second  vacancy  would  occur  when  another  incum- 
bent would  be  returned,  upon  request  to  Class  H-20  Lieutenant, 
Fire  Department ,  if  and  when  I  approve  the  request. 

"3.   The  current  civil  service  list  of  eligibles  on  the 
3rd  list  adopted  April  24,  1962  will  produce  no  candidates 
for  appointment.   All  eligibles  remaining  on  the  list  have 
waived  appointment. 

"4.   Section  38.01  of  the  charter  (paragraph  2)  makes 
those  in  the  rank  of  H-20  Lieutenant  eligible  to  participate 
in  examinations  for  rank  of  H-22  Lieutenant,  Bureau  of  Fire 
Prevention  and  Public  Safety. 

"5.   The  department  was  canvassed  twice  by  teletype 
message,  on  December  7,  1962  and  on  January  18,  1963  seeking 
candidates  in  the  H-20  Lieutenant  class  for  limited  tenure 
appointments  in  the  H-22  Lieutenant,  Bureau  of  Fire  Prevention 
and  Public  Safety  class.   Neither  canvass  produced  any 
candidates  or  acceptees. 

"Under  these  circumstances  and  within  the  provisions  of 
Rule  47,  Civil  Service  Rules,  adopted  July  5,  1962,  would  it 
be  within  my  power  to  make  limited  tenure  appointments  to  the 
H-22  Lieutenant,  Bureau  of  Fire  Prevention  and  Public  Safety 
from  among  Inspectors,  Class  H-4,  in  the  Bureau  of  Fire  Pre- 
vention and  Public  Safety?  Would  seniority  in  grade  have  to 
be  observed? 

"Also,  would  it  be  necessary  to  obtain  written  waiver  of 
appointment  from  all  H-20  Lieutenants  before  this  could  be 
done  or  would  the  dual  canvass  suffice?" 
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OPINION 

Considering  your  above-stated  problem  under  the  provisions 
of  Civil  Service  Rule  47,  you  are  advised  of  your  rights  and  powers 
thereunder  as  follows : 

If  you  have  filed  an  approved  requisition  for  filling  the 
Class  H-22  Lieutenant  vacancies,  Bureau  of  Fire  Prevention  and  Public 
Safety,  and  no  eligibles  are  available  on  a  currently  established 
list  for  such  purpose,  then  Rule  47  permits  you  as  the  "appointing 
officer"  to  make  limited  tenure  appointments  upon  written  authoriza- 
tion so  to  do  from  the  Civil  Service  Commission  according  to  the 
recruitment  procedure  outlined  under  said  rule. 

Among  other  things,  Rule  47  provides  as  follows: 

"Applicants  must  meet  the  minimum  qualifications 
of  training  and  experience  as  established  in  the 
official  class  specification  adopted  by  the  Civil 
Service  Commission.   Upon  showing  by  the  appointing 
officer  that  applicants  possessing  such  minimum  quali- 
fications are  not  available,  the  General  Manager, 
Personnel,  may  authorize  other  training  and  experience 
qualifications  for  limited  tenure  appointees. 

"If  the  vacancy  is  in  a  promotive  classification, 
the  Civil  Service  Commission  shall  authorize  limited 
tenure  appointment  from  designated  next  lower  rank(s) 
and  the  appointing  officer  shall  appoint  the  employee 
with  the  highest  senority  in  the  department  in  such 
next  lower  rank(s)  who  will  accept  such  appointment." 

Under  the  circumstances  as  you  have  presented  them,  it  is 
my  opinion  that  the  Civil  Service  Commission  may  authorize  Class  H-4 
Inspectors  in  the  Bureau  of  Fire  Prevention  and  Public  Safety  for 
consideration  in  making  limited  tenure  appointments  to  Class  H-22 
Lieutenant  vacancies  in  said  bureau. 

Section  38.01  of  the  Charter  designates  the  rank  of  Lieu- 
tenant, Fire  Department,  for  recruitment  to  the  rank  of  Lieutenant, 
Bureau  of  Fire  Prevention  and  Public  Safety.   However,  assuming  the 
facts  of  your  request  that  there  is  no  availablity  in  such  rank  for 
limited  tenure  appointments  to  the  vacancies  in  question,  Rule  47, 
considered  along  with  Charter  Section  145.1  which  also  deals  with 
limited  tenure  powers,  may  be  liberally  construed  as  granting  the 
Civil  Service  Commission  all  reasonably  necessary  power  to  find  satis- 
factory recruiting  material.   The  Commission  may,  therefore, 
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authorize  you  as  the  "appointing  officer"  under  the  circumstances 
as  you  have  depicted  them  to  seek  to  qualify  recruits  from  the  rank 
of  inspectors  for  the  positions,  and  you  are  so  advised. 

You  are  further  advised  that  seniority  in  grade  must  be 
observed  in  the  making  of  limited  tenure  appointments  and  that  an 
acceptable  form  of  waiver  must  be  procured  from  all  senior  lieuten- 
ants or  inspectors  who  are  by-passed  in  the  making  of  such  appointments. 
The  teletype  canvass  you  have  mentioned  is  net  a  sufficient  form  of 
waiver.    It  is  my  opinion,  however,  that  the  failure  of  such  lieu- 
tenants or  inspectors  to  respond  within  a  designated  time  stating 
availability  for  such  appointments,  after  written  notice  to  them, 
would  be  a  sufficient  form  of  waiver. 

Respectfully  submitted, 


THOMAS  M.  O'CONNOR 
City  Attorney 


To:  William  F.  Murray,  Chief 
Fire  Department 
Room  2,  City  Hall 
San  Francisco  2,  California 


RJR/BJW 


OPINION  NO.  63-3 
February  7,  1963 


SUBJECT:   ELIGIBILITY  OP  MEMBERS  OP  PARKING  AUTHORITY  STAFF  FOR 
MEMBERSHIP  IN  HEALTH  SERVICE  SYSTEM  AS  A  RESULT  OF 
ADOPTION  OF  CHARTER  SECTION  158.4 

Dear  Sir: 

You  have  requested  an  opinion  as  to  whether  members 
of  the  Parking  Authority  staff  are  eligible  for  membership  in 
the  Health  Service  System  as  a  result  of  the  passage  of  Propo- 
sition G  at  the  November  6,  1962  election. 


OPINION 

At  the  election  of  November  6,  1962,  the  voters  ap- 
proved Proposition  G  which  was  a  proposal  to  amend  the  Charter 
of  the  City  and  County  of  San  Francisco  by  adding  thereto  section 
158.4.   In  general,  section  158.4  provides  that  officers  and  em- 
ployees of  the  Parking  Authority  of  the  City  and  County  of  San 
Francisco  shall  become  members  of  the  San  Francisco  City  and 
County  Employees'  Retirement  System  under  certain  specified  terms 
and  conditions. 

Subject  to  certain  exceptions  not  applicable  here,  in 
order  to  be  eligible  for  membership  in  the  Health  Service  System, 
one  must  be  not  only  a  member  of  the  Retirement  System  but  he 
must  also  be  an  employee  of  the  City  and  County  of  San  Francisco. 
(Charter,  section  172. 1.) 

The  Parking  Authority  of  the  City  and  County  of  San 
Francisco  is  a  public  corporation  and  a  legal  entity  separate 
and  apart  from  the  City  and  County  of  San  Francisco.   (See  City 
Attorney's  Opinions  No.  75,  dated  January  7,  1949;  No.  330, 
dated  February  14,  1951;  No.  909,  dated  December  3,  1954.) 
Therefore,  officers  and  employees  of  the  Parking  Authority 
are  not  employees  of  the  City  and  County  of  San  Francisco. 

The  passage  of  Proposition  G  at  the  November  6,    1962 
election  and  its  subsequent  ratification  by  the  Legislature 
entitles  the  officers  and  members  of  the  Parking  Authority  to 
membership  in  the  Retirement  System  under  certain  specified 
terms  and  conditions.   Proposition  G,  however,  contains  no 
reference  whatsoever  to  the  Health  Service  System  and  does  not 
change  the  basic  requirement  for  membership  in  the  Health  Service 
System,  viz.:   that  the  person  seeking  membership  be  an  employee 
of  the  City  and  County  of  San  Francisco. 
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You  are  advised,  therefore,  that  the  officers  and 
employees  of  the  Parking  Authority  are  not  eligible  for 
membership  in  the  Health  Service  System. 

You  are  advised  accordingly. 

Respectfully  submitted, 


THOMAS  M.  O'CONNOR 
City  Attorney 


TO:   Mr.  Vining  T.  Fisher 
Director 

The  Parking  Authority  of  the 
City  and  County  of  San  Francisco 
450  McAllister  Street 
San  Francisco  2,  California 


DJG/BJW 


OPINION  NO.  63-4 
February  11,  1963 


SUBJECT:   REGULATORY  PROVISIONS  OF  BUILDING  AND  FIRE  CODES 

AS  PERTAINING  TO  JURISDICTION  OF  BUREAU  OF  BUILDING 
INSPECTION  AND  DIVISION  OF  FIRE  PREVENTION  AND 
INVESTIGATION 

Dear  Sir: 

Your  request  for  an  opinion  is  as   follows: 

REQUEST 

"I  am  enclosing  copy  of  a  letter  from  Mr. 
Raymond  W.  Little,  Chairman,  Fire  Code  Committee, 
San  Francisco  Chamber  of  Commerce,  wherein  reasons 
for  requesting  your  opinion  on  a  knotty  problem 
are  set  forth. 

"At  their  request  and  in  the  interests  of 
this  department's  knowledge  and  guidance  I  would 
appreciate  your  opinion  on  the  following  question: 

"'Where  enforcement  authority  is  fixed  by 
State  law  or  charter  provision,  does  the  inclusion 
of  a  regulatory  provision  in  either  the  Building 
Code  or  the  proposed  Fire  Code  have  any  effect 
upon  the  jurisdiction  of  the  Bureau  of  Build- 
ing Inspection  or  the  Division  of  Fire  Prevention 
Investigation  in  enforcing  such  provision';  ' " 

OPINION 

In  Opinion  No.  1233,  dated  February  27,  1958,  my 
predecessor  advised  that  under  the  provisions  of  Charter  section 
38,  infra,  the  enforcement  duties  of  the  Bureau  of  Fire  Pre- 
vention and  Public  Safety  (under  the  charge  of  the  Chief,  Division 
of  Fire  Prevention  and  Investigation)  are  not  limited  to  the  Fire 
Code,  but  that  It  is  the  duty  of  said  Bureau  to  enforce  all 
statutes  and  ordinances  relating  to  fire  prevention,  fire  pro- 
tection and  fire- spread  control,  and  the  protection  of  persons 
and  property  from  fire. 
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Section  38  of  the  Charter  reads  as  follows: 

"The  bureau  of  fire  prevention  and  public 
safety  under  the  jurisdiction  of  the  fire  com- 
mission is  hereby  established.   The  commission 
shall  detail  to  said  bureau  from  the  uniformed 
force  of  the  department  an  officer  to  have  charge 
of  said  bureau  and  such  other  personnel  as  it 
may  deem  necessary,  who  shall  be  paid  the  salary 
or  salaries  for  their  respective  ranks  in  the 
fire  department.  The  bureau  shall  inspect  all 
structures  and  premises  to  determine  whether  or 
not  compliance  is  being  had  with  statutes  and  or- 
dinances relative  to  fire  prevention,  fire  protection 
and  fire-spread  control,  and  the  protection  of 
persons  and  property  from  fire.   It  shall  enforce 
said  statutes  and  ordinances  and  shall  report  vio- 
lations to  departments  having  jurisdiction. 

"The  bureau  shall  examine  the  application, 
plans  and  specifications  for  the  erection,  and 
for  alterations  or  repairs  estimated  to  exceed 
$1,000  in  cost,  of  any  structure  or  premises 
subject  to  the  statutes  and  ordinances  referred 
to  in  this  section.   The  bureau  shall  by  written 
report,  filed  with  the  superintendent  of  build- 
ing inspection,  approve  such  plans  and  specifi- 
cations, or  report  to  said  superintendent  the 
particulars  wherein  non-compliance  exists,  and 
upon  modification  of  the  application,  plans  and 
specifications  to  comply  therewith,  the  bureau 
shall  Inform  said  superintendent  of  its  approval. 
No  permit  for  alteration  or  repair  exceeding  $1,000 
in  cost,  or  for  erection,  shall  be  issued  unless 
said  approval  Is  given. 

"The  fire  commission,  relative  to  permits 
subject  to  issuance  or  revocation  by  the  chief 
of  department,  shall,  by  regulation,  prescribe 
such  duties  of  the  bureau  of  fire  prevention  as 
it  shall  deem  appropriate.   Any  structure  or 
premises  wherein  there  exists  any  violation  of 
statutes  and  ordinances  referred  to  in  this 
section,  or  which  is  maintained  or  used  in  such 
manner  as  to  endanger  persons  or  property  by 
hazard  of  fire,  explosion  or  panic  and  any  structure 
or  premises  hereafter  constructed,  altered  or  re- 
paired in  violation  of  said  statutes  and  ordinances 
is  hereby  declared  to  be  a  public  nuisance,  and  it 
shall  be  the  duty  of  the  bureau  to  prosecute  abate- 
ment proceedings." 
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It  is  well  established  that  all  laws  and  regulations 
relative  to  municipal  affairs  enacted  by  a  chartered  munici- 
pality are  subject  to  the  limitations  and  restrictions  con- 
tained in  Its  charter  (34  Cal.  Jur.  2d  651)  and  all  laws  and 
regulations  relating  to  nonmuniclpal  affairs  are  subject  to 
the  limitations  and  restrictions  of  general  law  (35  Cal.  Jur. 
2d  202).   The  Fire  Code  (Part  II,  Chapter  IV,  San  Francisco 
Municipal  Code)  and  the  Building  Code  (Part  II,  Chapter  I, 
San  Francisco  Municipal  Code)  are  but  two  separate  chapters 
of  a  part  (Part  II)  of  a  single  statute,  the  San  Francisco 
Municipal  Code,  enacted  October  11,  1938  (Bill  No.  1734, 
Ordinance  No.  1.075).   The  general  rule  in  such  cases  is  that 
any  distribution  and  classification  are  made  for  the  purpose 
of  convenience  and  orderly  arrangement  and  are  in  nowise  an 
indication  or  presumption  of  legislative  intent  that  they  are 
mutually  exclusive  (50  Am.  Jur.  467).   Such  arrangement  cannot 
have  the  effect  of  abrogating  or  modifying  charter  or  state  law 
controlling  enforcement  functions. 

You  are  therefore  advised  that  where  enforcement 
authority  is  fixed  by  state  law  or  by  charter  provision  the 
inclusion  of  a  regulatory  provision  in  any  part  or  chapter 
of  the  San  Francisco  Municipal  Code  is  not  controlling  on  the 
question  as  to  the  jurisdiction  of  the  Bureau  of  Building  In- 
spection or  the  Division  of  Fire  Prevention  and  Investigation 
in  enforcing  such  provision. 

You  are  advised  accordingly. 

Respectfully  submitted, 


THOMAS  M.  O'CONNOR 
City  Attorney 


TO:   William  F.  Murray,  Chief 

San  Francisco  Fire  Department 
2  City  Hall 
San  Francisco 


JJS/TJB 


OPINION  NO.  63-5 
February  15,  1963 


SUBJECT:   LEGAL  REPRESENTATION  BY  CITY  FOR  CITY  EMPLOYEE  WHEN  CHARGED 
CRIMINALLY. 

Dear  Sir: 

Your  request   for  an  opinion  is  as   follows: 

REQUEST 

"Is  a  qualified  bus  or  streetcar  operator  or  a 
chauffeur  or  truck  driver  eligible  to  receive  from  the 
City  and  County  legal  representation  in  the  event  that 
such  employee  is  involved  in  an  accident  giving  rise  to 
a  charge  that  he  is  criminally  responsible?   Is  such  an 
employee  entitled  to  representation  by  the  City  Attorney 
if,  as  a  result  of  such  accident,  he  is  held  to  be  liable 
for  property  damage? 

"The  foregoing  questions  concern  a  hypothetical 
employee  operating  a  city-owned  vehicle  or  piece  of 
equipment  in  the  performance  of  his  duties  during 
regular  working  hours  or  under  instructions  of  his 
employer  subsequent  thereto.   For  example,  certain 
employees  are  instructed  to  take  city-owned  vehicles 
home  with  them  so  that  they  might  be  called  for 
emergency  duty  at  any  time  of  the  day  or  night." 

OPINION 

Your  request  in  the  present  instance  is  concerned  with 
legal  representation  by  the  C:' ty  and  County  of  San  Francisco  for  an 
employee  who,  while  in  the  course  and  scope  of  his  employment  and 
while  using  and  operating  a  city-owned  vehicle  or  equipment,  is 
involved  in  an  accident  giving  rise  co  possible  (1)  criminal  liability 
and  (2)  civil  liability. 

You  are  hereby  advised  that  under  the  provisions  of  §2001, 
Government  Code,  it  is  the  duty  of  the  City  Attorney  to  defend  actions 
or  proceedings  against  such  employees,  and  in  such  event  the  fees, 
costs  and  expenses  involved  in  such  suit  is  a  lawful  charge  against 
the  City  and  County.   However,  under  subdivision  (1)  (a)  of  §2001, 
as  amended,  Stats.  1961,  Ch.  1692,  §1,  "action  or  proceeding"  does 
not  include  a  "criminal  action."  Accordingly,  under  the  facts  stated, 
legal  defense  will  be  tendered  by  the  City  Attorney's  office  to  an 
employee  in  a  civil  action  but  not  where  criminal  charges  are  brought 
against  such  employee. 
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In  the  hypothetical  employee  situation  set  forth  in  your 
request  where  the  employee  operates  a  city-owned  vehicle  or  piece  of 
equipment  during  working  hours,  or  where  a  city-owned  vehicle  is  take, 
home  by  him  for  emergency  duty,  both  day  and  night  such  employee  is 
operating  within  the  course  and  scope  of  his  employment.   If  such  an 
employee  is  involved  in  an  accident,  legal  defense  will  be  tendered 
to  him  in  any  civil  action  or  proceeding  brought  against  him. 

For  your  further  information,  you  are  advised  that  at 
the  present  session  of  the  State  Legislature  Senate  Bill  No.  45  has 
been  introduced  by  Senator  Coby  at  the  request  of  the  California  Law 
Revision  Commission,  which,  among  other  things,  would  permit  the 
City  Attorney  to  defend  a  City  employee  in  a  criminal  action  or  pro- 
ceeding under  certain  conditions.   The  Bill  proposes  to  amend  Title 
I,  Division  3.5,  Chapter  6,  Article  2  of  the  Government  Code  as 
follows : 

"Section  995.  .  .  .  [U]pon  request  of  an  employee 

or  former  employee,  a  public  entity  shall  provide  for 

the  defense  of  any  civil  action  or  proceeding  brought 

against  him,  in  his  official  or  individual  capacity 

or  both,  on  account  of  an  act  or  omission  in  the  scope 

of  his  employment  as  an  employee  of  the  public  entity 

ti 
.... 

"Section  995.8.   A  public  entity  is  not  required  to 
provide  for  the  defense  of  a  criminal  action  or  proceed- 
ing .  .  .  brought  against  an  employee  or  former  employee 
but  a  public  entity  may  provide  for  the  defense  of  a 
criminal  action  or  proceeding  .  .  .  brought  against  an 
employee  or  former  employee  if: 

(a)  The  criminal  action  or  proceeding  is  brought  on 
account  of  an  act  or  omission  in  the  scope  of  his 
employment  as  an  employee  of  the  public  entity; 
and 

(b)  The  public  entity  determines  that  such  defense 
would  be  in  the  best  interests  of  the  public 
entity  and  that  the  employee  or  former  employee 
acted,  or  failed  to  act,  in  good  faith,  without 
actual  malice  and  in  the  apparent  interests  of 
the  public  entity." 


You  are  advised  accordingly. 


Respectfully  submitted, 


To:   Supervisor  Joseph  M.  Casey 

235  City  Hall  THOMAS  M.  O'CONNOR 

San  Francisco  2,  Calif.  City  Attorney 

SEY/BCL 


OPINION  NO.  63-6 
February  28,  1963 


SUBJECT:   MUNICIPAL  COURT  ATTACHES,  HOLIDAYS  PROCLAIMED  BY  GOVERNOR 
FALLING  WITHIN  VACATION 

Dear  Sir: 

Your  request  for  an  opinion  is  as  follows: 

REQUEST 

"In  a  ruling  submitted  to  Mr.  Harry  D.Ross,  dated 
December  27,  1962,  indicating  that  attaches  of  this  court 
were  entitled  to  December  31,  1962,  as  a  holiday,  shall 
those  court  attaches  who  were  on  vacation  leave  during 
this  period  be  entitled  to  credit  for  an  added  day  vacation 
pursuant  to  'Charter  Section  151.4.3.   If  a  holiday  occurs 
during  such  employee's  vacation,  and  the  employee  would  as 
a  matter  of  law  have  been  entitled  to  said  day  as  a  regular 
day  off,  such  holiday  shall  not  be  considered  a  day  of 
vacation  chargeable  to  the  employee's  vacation  allowance 
provided  for  in  Section  151.4.'" 

OPINION 

In  a  letter  to  Mr.  Harry  D.  Ross,  dated  December  27,  1962, 
I  indicated  that  days  proclaimed  holidays  by  the  Governor  pursuant 
to  Section  6700 (n)  of  the  Government  Code  are  days  upon  which  the 
Municipal  Court  may  not  conduct  judicial  business.   (See  Section 
134  of  Code  of  Civil  Procedure.)   It  is  also  pointed  out  in  that 
letter  that  since  these  attaches  are  employees  attached  to  the 
court  they  would  be  entitled  to  the  day  as  a  holiday  since  there 
was  no  local  ordinance  of  the  Board  of  Supervisors  which  would 
prohibit  their  enjoying  it  as  a  holiday. 

City  employees  enjoy  their  vacation  subject  to  the  condi- 
tions set  forth  in  the  provisions  of  the  Charter  and  the  Administra- 
tive Code.   See  Sections  151.4  to  151.4.6,  inclusive,  Charter,  and 
Section  16.10  to  Section  16.16.2,  inclusive,  Administrative  Code. 
Section  151.4.3  reads  as  follows: 

"If  a  holiday  occurs  during  such  employee's  vacation, 
and  the  employee  would  as  a  matter  [of]  law  have  been 
entitled  to  said  day  as  a  regular  day  off,  such  holiday 
shall  not  be  considered  a  day  of  vacation  chargeab[l]e 
to  the  employee's  vacation  allowance  provided  for  in 
section  151.4." 
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In  Slavich  v.  Walsh,  82  Cal.  App.  2d  228,  the  District 
Court  of  Appeal  ruled  that  the  Legislature  had  the  sole  right  to 
set  the  salaries  of  attaches  of  the  Municipal  Court.   The  Court 
in  its  decision  in  passing  on  this  point  recognized  that  for  most 
purposes  the  court  attaches  were  City  employees  and  it  stated  in 
its  opinion  that  employees  of  the  Municipal  Court  were  municipal 
employees  of  a  "hybrid  nature." 

Accordingly,  I  advise  you  that  an  employee  of  the 
Municipal  Court  who  was  on  vacation  on  December  31,  1962,  which 
was  deemed  to  be  a  holiday  as  a  matter  of  law  should  not  be  charged 
with  that  day  as  a  day  off  vacation. 

Respectfully  submitted, 

THOMAS  M.  O'CONNOR 
City  Attorney 

TO:  Mr.  James  M-  Cannon 

Clerk  of  the  Municipal  Court 

City  Hall 

San  Francisco  2,  California 


BJW/TAT 


OPINION  NO.  63-7 
February  28,  1963 


SUBJECT:   REFUSE  COLLECTION  -  SAN  FRANCISCO  WATER  FRONT 
Dear  Sir: 

Your  request  for  an  opinion  is  as  follows: 

REQUEST 

"This  department  has  recently  received  an  inquiry 
relative  to  the  collection  of  refuse  from  the  piers 
along  the  San  Francisco  water  front. 

"According  to  the  information  received,  it  is  the 
intention  of  the  person  interested  In  this  activity 
to  operate  a  scow  for  refuse  collection  purposes. 
Further,  it  is  proposed  that  contracts  be  made  with 
shipping  firms,  and  the  accumulated  refuse  would 
then  be  dumped  at  sea  in  accordance  with  the  pro- 
visions of  the  California  Health  and  Safety  Code; 
Chapter  4,  Article  1,  Sections  4400-4403-5. 

"Under  the  initiative  Ordinance  regulating  the 
collection  of  refuse  in  San  Francisco,  would  It 
be  necessary  for  the  person  described  above  to 
obtain  a  license  from  this  department  (San  Francisco 
Ordinance  No.  I7.O83  November  8,  1932,  and  San 
Francisco  Health  Code,  Part  II,  Chapter  V,  Article 
6,  Section  313)?" 


OPINION 

Section  1  of  Ordinance  No.  17.083,  the  Initiative 
Ordinance  governing  refuse  collection  and  disposal  in  San  Francisco, 
defines  "refuse"  as  meaning  "all  waste  and  discarded  materials  from 
dwelling  places,  households,  apartment  houses,  stores,  office 
buildings,  restaurants,  hotels,  institutions  and  all  commercial 
establishments . " 

In  view  of  such  express  enumeration  of  the  types  of 
premises  producing  waste  materials  which  constitute  "refuse" 
for  purposes  of  local  regulation,  it  seems  clear  that  garbage 
generated  upon  ships  at  sea  is  outside  the  scope  of  the  regu- 
latory ordinance.   Accordingly,  a  scow  operation  designed  to 
collect  garbage  from  vessels  berthed  along  the  San  Francisco 
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water  front  and  to  transport  such  material  to  sea  for  disposal, 
as  contemplated  by  the  California  Health  and  Safety  Code  pro- 
visions to  which  you  refer  (Chapter  4,  Article  1,  Sections  4400- 
4403.5),  would  require  no  license  or  permit  under  San  Francisco's 
Initiative  refuse  ordinance.   However,  your  attention  is  directed 
to  Section  4403  of  the  Health  and  Safety  Code  which  provides  as 
follows : 

"A  vessel  upon  which  any  garbage  has  been  loaded 
with  the  intent  that  It  shall  be  dumped  or  deposited 
upon  any  of  the  waters  of  the  ocean  where  permitted 
by  this  article,  shall  not  leave  any  point  within 
the  State  unless  it  shall  carry  for  the  entire  trip 
an  inspector  appointed  by  the  State  Department  of 
Public  Health,  or  where  the  point  of  departure  is  in 
a  city,  then  by  the  city.   The  inspector  shall  enforce 
the  provisions  of  this  article. 

"Every  person  in  charge  of  a  vessel  which  is  re- 
quired to  have  an  inspector  on  board  by  this  article, 
and  which  does  not  carry  an  inspector  during  the  entire 
trip,  is  guilty  of  a  misdemeanor." 


Respectfully  submitted, 


THOMAS  M.  O'CONNOR 
City  Attorney 


TO:   Ellis  D.  Sox,  M.D. 

Director  of  Public  Health 
101  Grove  Street 
San  Francisco  2 


OIW/TAT 


OPINION  NO.  63-8 
March  28,  1963 


SUBJECT:   RESIDENCE  REQUIREMENT- -AUCTIONEERS --WHETHER  AUCTIONEERS 
MUST  CONTINUE  TO  MAINTAIN  RESIDENCE  IN  CITY  AND  COUNTY 


Dear  Sir: 


WHILE  ENGAGED  IN  BUSINESS  OF  AUCTIONEER 


I  have  your  request  for  opinion  as  follows 


REQUEST 


"We  would  appreciate  an  opinion  from  you  as  to 
whether  or  not  under  Police  Code  Section  1250a,  a 
person  who  having  once  qualified  as  an  auctioneer 
in  the  City  and  County  of  San  Francisco,  may  have 
a  residence  other  than  in  this  City." 

OPINION 

Section  1250(a)  of  the  Police  Code  provides  that  "no  person 

shall  be  granted  an  auctioneer's  license  who  has  not  been  a  bona 

fide  resident  of  the  City  and  County  of  San  Francisco  for  a  period 
of  one  year  prior  to  making  application  ..." 

Section  88  of  Part  III  of  the  Municipal  Code  provides  for 
an  annual  renewal  of  the  permit  and  license  to  engage  in  the  busi- 
ness of  auctioneer  as  follows: 

"Sec.  88.   Auctioneers. 
ii 

•    •    • 

"Every  original  application  for  a  license  under  this 
section  must  be  accompanied  with  a  verified  statement 
of  the  amount  of  sales  proposed  to  be  made  monthly, 
and  the  license  charge  must  be  for  the  first  year 
classified  thereby;  and  every  auctioneer  applying 
to  the  Tax  Collector  for  a  renewal  of  his  license 
must  accompany  his  application  with  a  statement  under 
oath,  setting  forth  that  his  average  receipts  per 
month  on  account  of  sales  during  the  preceding  year 
did  not  exceed  the  amount  specified  in  the  class  of 
license  for  which  he  applies.   The  Tax  Collector  must 
provide  blank  forms  of  affidavit  for  that  purpose  and 
administer  the  oath  required  to  such  applicants  without 
charge.   No  auctioneer  must  exceed  the  amount  of  sales 
of  the  class  in  which  his  license  is  fixed. 
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"No  auctioneer  is  permitted  to  transfer  his 
license  to  any  other  person  for  any  part  of  the 
time  for  which  his  license  is  issued. 

"The  Tax  Collector  shall  not  issue  a  license 
or  a  renewal  thereof  to  any  person,  firm  or  cor- 
poration to  engage  in  the  business  as  auctioneer 
unless  the  applicant  therefor  shall  have  first 
obtained  a  permit  for  such  license  or  renewal 
thereof  from  the  Chief  of  Police." 

Section  1250(a)  makes  no  distinction  between  an  original 
application  and  license  and  a  renewal  application  and  license  and  its 
terms  therefore  require  that  the  auctioneer  meet  the  one  year  resi- 
dence requirement  as  a  condition  precedent  to  the  issuance  of  either 
an  original  license  or  a  renewal  license. 

The  effect  of  Section  1250(a)  of  the  Police  Code,  then, 
read  in  conjunction  with  Section  88  of  Part  III  of  the  Municipal 
Code,  is  to  require  that  an  auctioneer  continue  to  maintain  a 
residence  in  the  City  and  County  of  San  Francisco  while  he  is 
engaged  in  the  business  of  auctioneer  in  this  City  and  County. 


You  are  thus  advised. 


Respectfully  submitted, 


THCMAS  M.  O'CONNOR 
City  Attorney 


TO:   Thomas  J.  Cahill,  Chief  of  Police 
Hall  of  Justice 
850  Bryant  Street 
San  Francisco  3,  California 


TJB/TAT 


OPINION  NO.  63-9 
April  1,  1963 

SUBJECT:   REPLACEMENT  BY  HOUSING  AUTHORITY  OP  HOUSING  UNITS  DEMOLISHED 
BY  REASON  OP  FREEWAY  CONSTRUCTION. 

Dear  Sir: 

Your  request  for  an  opinion  is  as  follows: 

REQUEST 

"Chief  Administrative  Officer  Sherman  Duckel  has 
Informed  me  that  construction  of  the  Hunters  Point 
Freeway  will  probably  require  the  destruction  of  some 
public  housing  units.   In  view  of  that,  I  would  appre- 
ciate it  very  much  if  you  would  give  me  your  legal 
opinion  on  the  following  question: 

"If  permanent  or  temporary  housing  units  of  the 
San  Francisco  Housing  Authority  are  demolished  because 
of  freeway  construction,  may  the  Authority  replace 
those  units  at  other  locations  without  thereby  using 
up  a  further  amount  of  its  housing  authorization?" 

OPINION 

The  law  relating  to  public  housing  is  to  be  found  in  the 
Housing  Authorities  Law  (Health  and  Safety  Code,  Sees.  34200-34371), 
the  Housing  Cooperation  Law  (Health  and  Safety  Code,  Sees.  34500- 
34521),  and  the  Temporary  Housing  Projects  Law  (Health  and  Safety 
Code,  Sees.  35450-35546).   It  is  well  established  that  public  housing 
is  a  matter  of  state  concern  and  upon  the  formation  of  a  local  hous- 
ing authority  the  state  law  controls  both  the  city  and  county  and 
the  housing  authority.   (Lockhart  v.  Bakersfleld,  123  Cal.  App.  2d 
728.) 

Permanent  low-rent  housing  units  are  units  of  a  low-rent 
housing  project  constructed  and  operated  by  a  local  housing  authority 
pursuant  to  the  provisions  of  the  Housing  Authorities  Law,  supra. 

Temporary  low-rent  housing  units  are  units  of  a  low-rent 
housing  project  constructed  by  the  federal  government  and  transferred 
to  a  city,  county  or  local  housing  authority  pursuant  to  the  provi- 
sions of  Title  II  of  the  Housing  Act  of  1950  (64  Stat.  59;  42  U.S.C.A. 
Sec.  1581)  and  the  Temporary  Housing  Projects  Law,  supra. 
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Within  its  area  of  operation  a  local  housing  authority 
may  provide  for  the  construction  or  reconstruction  of  all  or  any 
part  of  any  permanent  low-rent  housing  project  (Health  and  Safety 
Code,  Sec  34312  (b))  or  for  the  reconstruction  of  all  or  any  part 
of  any  existing  temporary  low-rent  housing  project  but  may  not 
construct  additional  units  in  any  temporary  low-rent  housing  project 
(Health  and  Safety  Code,  Sec.  35482). 

TEMPORARY  HOUSING 

Temporary  low-rent  housing  projects  must  be  demolished 
not  later  than  one  year  after  the  ninety-first  day  after  final 
adjournment  of  the  1969  General  Session  of  the  Legislature  (Health 
and  Safety  Code,  Sec.  35541)  or  may  be  disposed  of  in  whole  or  in 
part  by  a  city,  county  or  housing  authority  after  the  governing 
body  thereof  determines  by  resolution  that  the  need  for  the  opera- 
tion of  the  housing,  or  any  part  thereof,  has  passed.    (Health  and 
Safety  Code,  Sec.  35540). 

The  Housing  Act  of  1950,  supra,  requires  that  the  transfer 
of  any  federal  temporary  low-rent  housing  project  to  a  city,  county 
or  housing  authority  be  subject  to  a  representation  by  the  trans- 
feree that  whenever  the  structures  involved  are  terminated  for 
housing  use  and  are  not  to  be  used  for  a  specific  non-housing  use, 
the  transferee  will  promptly  demolish  such  structures  and  clear  the 
site  thereof.    (42  U.S.C.A.  Sec.  1581  (d)(4)). 

Pursuant  to  the  provisions  of  the  Housing  Act  of  1950,  the 
Housing  Authority  of  the  City  and  County  of  San  Francisco  on  July  20, 
1950,  adopted  Resolution  No.  722  wherein  it  requested  the  Public 
Housing  Commissioner  to  transfer  to  It  certain  temporary  housing 
located  in  the  City  and  County  of  San  Francisco  and  represented 
that  whenever  the  structures  involved  were  terminated  for  housing 
use  and  were  not  to  be  used  for  a  specific  non-housing  use  such 
structures  would  be  promptly  demolished  and  the  site  thereof  cleared. 
The  Board  of  Supervisors  approved  the  request  of  the  Housing  Author- 
ity as  set  forth  in  its  Resolution  No.  722.    (Resolution  No.  10352 
(Series  of  1939),  adopted  September  25,  1950). 

The  agreement  on  the  part  of  the  Housing  Authority  to 
demolish  any  temporary  housing  unit  terminated  for  housing  use 
constitutes  a  waiver  of  its  right  to  reconstruct  any  temporary 
housing  unit  (Health  and  Safety  Code,  Sec.  35482)  and  precludes 
the  replacement  of  any  temporary  low-rent  housing  unit  demolished 
because  of  freeway  construction. 
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PERMANENT  HOUSING 


Prior  to  September  15,  1945,  a  local  housing  authority 
was  not  required  to  obtain  any  local  approval  of  a  proposed  per- 
manent low-rent  housing  project.   In  1945,  the  Legislature  enacted 
an  amendment  to  the  Housing  Authorities  Law  to  provide  that  where 
there  did  not  exist  on  September  15,  1945  (the  effective  date  of 
the  enactment),  contracts  for  financial  assistance  between  a  housing 
authority  and  the  federal  government,  no  low-rent  housing  or  slum- 
clearance  project  could  thereafter  be  developed,  constructed  or 
owned  by  a  housing  authority  except  after  consultation  with  the 
school  district  in  which  the  project  was  to  be  located  and  until 
the  local  governing  body  approved  it  by  resolution.    (Stats.  1945, 
p.  1450,  as  amended  1951,  pp.  1922,  1953;  Health  and  Safety  Code, 
Sec.  34313.) 

Accordingly,  a  local  housing  authority  may  replace  any 
permanent  low-rent  housing  unit  that  is  part  of  a  project  not 
subject  to  the  requirements  of  the  1945  amendment  to  Health  and 
Safety  Code,  Sec.  34313,  supra,  without  thereby  using  up  a  further 
amount  of  its  housing  authorization  since  the  authority  of  a  housing 
authority  to  reconstruct  units  of  a  housing  project  exempt  from 
Health  and  Safety  Code  Section  34313  is  unlimited.    (Health  and 
Safety  Code,  Sec.  34312). 

Subsequent  to  September  15,  1945,  and  pursuant  to  the 
provisions  of  Health  and  Safety  Code  Sec.  34313,  as  amended,  the 
Housing  Authority  submitted  its  proposal  for  permanent  low-rent 
housing  projects  to  the  Board  of  Supervisors  for  approval. 

By  Resolution  No.  9268  (Series  of  1939)  adopted 
November  21,  1949,  the  Board  of  Supervisors  approved  the  develop- 
ment, construction,  acquisition  and  ownership  by  the  Housing 
Authority  of  3,000  dwelling  units  of  low-rent  public  housing.   The 
authority  to  "construct"  includes  the  authority  to  "reconstruct." 
(Bell  v.  Maish,  36  N.E.  358,  359.)   The  "ownership"  of  a  thing 
is  the  right  of  one  or  more  persons  to  possess  and  use  it  to  the 
exclusion  of  others.    (Civil  Code,  Sec.  654.)   "Possess"  is 
defined  as:  "to  have  in  one's  actual  and  physical  control."  (Black's 
Law  Dictionary.  DeLuxe  4th  Ed.)   If  the  Housing  Authority  is 
authorized  to  construct,"  "reconstruct"  and  "own,"  i.e.,  to  have 
in  its  actual  and  physical  control,  up  to  a  total  of  3,000  units 
of  low-rent  housing,  an  intention  should  be  inferred  that  such 
units  must  be  in  existence  and  if  all  or  any  part  of  the  3,000 
units  are  demolished,  the  Housing  Authority  may  replace  the  demol- 
ished units  without  thereby  using  up  a  further  amount  of  its 
housing  authorization. 

In  1950,  the  State  Constitution  was  amended  to  provide 
that  when  there  did  not  exist  on  the  effective  date  of  the  amendment 
(December  24,  1950)  contracts  for  financial  assistance  between  a 
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housing  authority  and  the  federal  government,  no  permanent  low-rent 
housing  project  could  thereafter  be  developed,  constructed  or 
acquired  until  approved  by  a  majority  of  the  local  electors. 
(Constitution,  Article  XXXIV.) 

In  City  Attorney's  Opinion  No.  62-57,  dated  December  3, 
1962,  it  was  held  that  the  3,000  units  approved  by  the  Board  of 
Supervisors  on  November  21,  1949  (Resolution  No.  9268,  supra ,)were 
exempt  from  the  provisions  of  Article  XXXIV  since  there  was  in 
existence  on  December  24,  1950,  a  contract  for  financial  assistance 
between  the  Housing  Authority  of  the  City  and  County  of  San  Francisco 
and  the  Public  Housing  Administration  in  respect  to  the  projects 
involved. 

Accordingly,  the  Housing  Authority  may  replace  any  per- 
manent low-rent  housing  unit  that  is  part  of  the  3,000  units 
approved  by  Resolution  No.  9268,  supra,  without  approval  of  the 
electorate  as  provided  by  Article  XXXIV  of  the  State  Constitution. 

To  sum  up  the  foregoing,  it  is  my  opinion  that: 

1.  The  Housing  Authority  may  not  replace  any  temporary 
low-rent  housing  units  demolished  because  of  freeway  construction. 

2.  The  Housing  Authority  may  replace  any  permanent 
low-rent  housing  units  demolished  because  of  freeway  construction 
without  thereby  using  up  a  further  amount  of  its  housing 
authorization. 

You  are  advised  accordingly. 

Respectfully  submitted, 


THOMAS  M.  O'CONNOR 
City  Attorney 


To:   Supervisor  Jack  Morrison 
Board  of  Supervisors 
235  City  Hall 
San  Francisco,  California 


JJS/TJB 


OPINION  NO.  63-10 
April  1,  1963 


SUBJECT:   CIVIL  SERVICE  PROMOTIONAL  EXAMINATIONS  -  APPLICATION 
OF  CHARTER  SECTION  147.1. 

Dear  Sir: 

Your  request  for  opinion  is  as  follows: 

REQUEST 

"If  an  error  is  made  by  the  Civil  Service  Commission 
in  a  promotional  examination,  is  an  applicant  estopped 
by  Section  147.1  of  the  Charter  because  he  has  not  pro- 
secuted an  appeal  within  sixty  days?" 

OPINION 

The  rights  of  applicants  under  promotional  examinations 
under  section  147.1  of  the  City  Charter  may  be  summarized  as 
follows : 

1.  At  any  time  after  written  examination  but  prior  to  the 
scoring  thereof,  any  examinee  has  a  right  to  review  the  questions 
used  and  the  answers  thereto  as  decided  upon  by  the  commission. 

2.  During  said  review  period  any  examinee  may  file  a 
protest  against  such  questions  and  answers  and  cite  authorities 
in  support  of  the  protest. 

3.  The  effect  of  such  a  protest  is  to  enjoin  the  com- 
mission from  scoring  the  examination  papers  or  from  adopting  an 
official  rating  key  until  such  a  protest  has  been  acted  upon. 

4.  The  questions  and  answers  adopted  by  the  commission 
are  not  subject  to  change  once  the  official  rating  key  has  been 
adopted,  the  examination  papers  scored,  and  the  identity  of  the 
examinees  disclosed  in  such  process. 

5.  Thereafter  the  commission  publishes  or  posts  a  tenta- 
tive list  of  eligibles  growing  out  of  each  examination  in  the  order 
of  their  excellence  and  is  required  to  make  the  examination  papers, 
the  questions  and  answers,  and  all  marks  and  grades,  but  not  the 
name  of  the  examiner,  open  to  public  inspection.   Each  examinee  may 
examine  his  own  paper  without  charge  but  ?  charge  of  one  dollar 
($1.00)  may  otherwise  be  made  "for  the  inspection  of  all  papers 
relating  to  the  examination  of  any  one  person  participating  in  said 
examination. " 
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6.  Such  inspection  period  may  be  limited  as  to  promotive 
examinations  to  between  five  (5)  working  days  and  two  (2)  calendar 
weeks  and  during  said  period  protests  may  be  filed  by  any  examinee. 

7.  The  commission  may  of  its  own  volition  correct  any 
error  which  in  its  judgment  may  have  occurred  in  the  rating  of  any 
examinee's  paper  and  make  such  alteration  on  the  published  or 
posted  tentative  list  of  eligibles,  as  such  correction  requires. 
However,  if  no  protests  are  filed  and  no  corrections  made  of  its 
own  volition,  the  commission  becomes  duty  bound  to  give  to  the 
tentative  list  of  eligibles  immediate  final  approval  and  adoption 
at  the  end  of  the  inspection  period. 

8.  If  protests  are  timely  filed,  the  commission  must  act 
upon  such  protest  expeditiously  to  the  end  of  not  deferring  final 
approval  and  adoption  of  the  eligible  list  not  to  exceed  sixty  (60) 
days  after  the  date  of  publication  or  posting  of  the  tentative  list 
of  eligibles. 

It  thus  appears  that  the  only  significance  of  the  60-day 
reference  under  section  147.1  of  the  Charter  is  that  it  sets  the 
limit  within  which  the  commission  must  adopt  a  final  eligible  list 
after  protests  have  been  filed.   It  has  no  application  to  the  time 
within  which  examinees  must  file  protests  or  appeals  to  the  com- 
mission.  Moreoever,  it  in  no  sense  estops  examinees  from  prosecuting 
appeals  to  the  courts  on  the  ground  that  the  commission  has  acted 
with  abuse  of  discretion,  provided  they  have  preliminarily  exhausted 
their  protest  rights  to  the  commission  as  outlined  above. 

Respectfully  submitted, 


THOMAS  M.  O'CONNOR 
City  Attorney 


TO:   Supervisor  Charles  A.  Ertola 
235  City  Hall 
San  Francisco  2,  California 


RJR/TAT 


OPINION  NO.  63-11 
April  1,  1963 


SUBJECT:      OFF-STREET  PARKING  METER  FUND  DIVERTED  TO  GENERAL  FUND: 
LEGALITY  THEREOF 

Dear  Sir: 

Your  request   for  an  opinion  is  as   follows: 

REQUEST 

"The  San  Francisco  Garage  and  Farking  Association, 
Inc.  has  proposed  an  amendment  to  the  Parking  Meter 
Ordinance  (No.  4288,  Series  of  1939)  so  as  to  eliminate 
the  off-street  parking  fund  and  require  that  the  sums 
ordinarily  accumulated  therein  be  deposited  to  the 
general  fund  of  the  City  and  County  for  subsequent 
disbursement  pursuant  to  the  fiscal  provisions  of  the 
Charter. 

"The  Finance  Committee  of  our  Board,  before  which 
the  proposed  amendment  is  now  pending,  has  been  asked 
to  include  the  matter  on  its  agenda  for  further  public 
hearing;  however,  the  Committee's  attention  has  been 
directed  to  the  City  Attorney's  Opinion  No.  1079,  dated 
May  11,  1956,  some  aspects  of  which  appear  to  indicate 
that  the  deposit  of  parking  meter  revenue  in  the  general 
fund  of  the  City  and  County  for  subsequent  appropriation 
for  general  fund  purposes  would  be  illegal. 

"The  Finance  Committee  asks  that  you  favor  it  with 
your  opinion  as  to  the  legality  of  the  proposal  submitted 
by  the  Association.   A  copy  of  the  Association's  letter 
to  the  Board  under  date  of  May  16,  1962,  which  contains 
its  proposal  to  amend  the  Parking  Meter  Ordinance,  is 
attached  for  your  information." 

OPINION 

The  letter  of  the  San  Francisco  Garage  and  Parking 
Association  to  the  Board  of  Supervisors  which  you  refer  to  states 
that  the  approximate  sum  of  $1,685,678.00  will  have  accumulated 
under  Section  14  of  the  Parking  Meter  Ordinance  in  an  off-street 
parking  fund  by  the  end  of  the  fiscal  year;  that  this  fund  con- 
tinues to  grow  and  inasmuch  as  said  Association  foresees  only 
remote  likelihood  that  said  fund  will  ever  be  used  for  such 
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off-street  parking  purpose,  it  suggests  that  Section  14  be 
amended  to  divert  said  accumulating  fund  into  the  City's 
General  Fund  for  tax  reducing  effect.   Your  question  is: 
"May  this  be  legally  done?" 

City  Attorney  Opinion  No.  1079,  dated  May  11,  1956, 
to  which  your  request  refers,  was  rendered  by  my  predecessor 
and  correctly  states  that  the  city  may  not  convert  parking 
meter  fees  from  a  regulatory  into  a  general  tax- producing 
purpose.   The  objective  of  the  parking  meter  fees  must  remain 
related  to  the  broad  regulatory  field  which  the  parking  and 
traffic  control  problem  encompasses,  one  aspect  of  which  is 
off-street  parking.   The  general  field  was  broadly  defined  in 
the  case  of  Hickey  v.  Riley,  177  Ore.  321,  162  Pac.  2d  371, 
377,  as  follows: 

"...The  moneys  derived  from  the  operation  of  the 
meters  have  been  expended  for  the  purposes  stated 
in  the  ordinances,  as  amended.   Included  in  such 
purposes  is  the  installation  and  maintenance  of 
traffic  controls  throughout  the  city.   Such  traffic 
controls  include  traffic  signals,  safety  islands, 
street  marking  to  direct  traffic,  tunnels  for  pedestrian 
use  under  dangerous  intersections,  the  salaries  of 
police  officers  engaged  in  policing  parking  meters 
and  investigating  traffic  accidents,  purchase  of 
automobiles  and  other  necessary  equipment  for  the  use 
of  such  officers,  and  the  expense  of  remodeling  the 
police  station  to  provide  facilities  for  handling 
cases  of  violation  of  traffic  regulations. ...  the 
expenditure  of  the  meter  revenues  for  such  purposes, 
as  expressed  in  the  ordinances,  is  reasonably  within 
the  general  purpose  of  traffic  control." 

Such  broadness  of  use  is  also  summarized  by  an  article 
in  35  California  Law  Review  235,  250,  as  follows: 

"In  view  of  the  discussions  of  this  problem  by 
the  California  courts,  it  would  appear  that  revenues 
derived  from  the  installation  of  parking  meters  may 
be  utilized  for  any  purpose  which  is  substantially 
connected  with  the  problem  of  traffic  control  and 
regulation,  including  traffic  enforcement,  traffic 
engineering,  traffic  circulation,  purchase  of  off- 
street  parking  facilities,  signalization,  street 
signs,  traffic-enforcement  officers'  salaries,  as 
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well  as  the  purchase,  installation,  supervision, 
protection,  inspection,  maintenance  and  operation 
of  the  parking  meters  themselves .... 

"Inasmuch  as  the  purposes  for  which  parking 
meter  funds  may  be  expended  may  be  limited  to  those 
specified  above,  the  establishment  by  ordinance  of 
a  special  fund  appears  warranted.  Since  general  funds 
may  be  utilized  for  any  municipal  purpose,  an  unfavorable 
presumption  is  created  by  treating  them  as  receipts 
allocated  to  general  funds,  even  though  they  are  not 
actually  used  for  general  purposes." 

If  the  Board  of  Supervisors  agrees  with  said  Parking 
Association's  opinion  that  the  accumulated  off-street  parking 
fund  has  become  moot  in  purpose,  then  the  Board  has  the  power 
to  amend  Section  14  to  divert  the  fund  to  some  alternative 
purpose  or  purposes  within  the  broad  area  of  related  purposes 
as  above  indicated.   This  conceivably  might  have  the  effect 
indirectly  of  reducing  the  general  tax  rate  to  the  extent  that 
the  parking  meter  revenue  may  properly  be  expended  for  such 
related  purposes  as  are  now  being  financed  completely  out  of 
the  General  Tax  Fund,  if  such  be  the  case.   It  may  not  be 
diverted  to  the  General  Fund  except  upon  a  definite  earmarking 
that  meets  the  test  of  a  related  purpose  as  above  explained. 

In  other  words,  the  parking  meter  revenue  must  be 
channeled  only  for  regulatory  costs  and  other  kindred  costs 
which  tend  to  alleviate  the  whole  parking  and  traffic  control 
problem,  and  shorn  of  any  direct  feature  which  would  categorize 
the  revenue  as  constituting  a  general  tax  measure. 

The  request  which  you  have  before  you  from  The  San 
Francisco  Garage  and  Parking  Association  seems  to  abridge  the 
above-stated  principle.   It  specifically  asks  the  Board  of 
Supervisors  to  amend  Section  14  of  the  Parking  Meter  Ordinance 
to  divert  the  meter  money  now  accumulating  in  an  off-street 
parking  fund  to  the  General  Fund  for  the  direct  purpose  of 
reducing  the  general  tax  rate.   Its  letter  to  you  cites  the 
city  of  Washington,  D.  C.  as  having  made  a  similar  diversion 
of  parking  meter  funds  in  1962,  but  my  investigation  of  the 
involved  legislation  (Public  Law  87-408,  Title  VI --"Amendment 
of  District  of  Columbia  Motor  Vehicle  Parking  Facility  Act  of 
1942,  by  the  87th  Congress,  2nd  Session)  shows  that  while  this 
legislation  diverted  parking  meter  revenue  for  off-street  parking 
into  the  General  Highway  Fund,  it  nevertheless  restricted  its 
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use  therein  to  related  parking  and  traffic  control  purposes. 

You  are,  therefore,  advised  that  there  may  be  no 
legal  diversion  of  the  accumulating  off-street  parking  fund 
from  parking  meter  revenues  into  the  General  Fund  for  general 
tax-reducing  effect,  except  it  be  done  in  the  sense  of  diverting 
such  fund  to  a  parking  and  traffic  control  use  how  being  paid 
for  out  of  the  general  tax  fund.   It  cannot  be  diverted  into 
the  General  Fund  for  any  and  all  municipal  uses.   (See  DeAryan  v, 
City  of  San  Diego,  75  C.A.  2d  347;  Glass  v.  City  of  Fresno,  17 
C.A.  2d  255;  Madera  v.  Black,  181  Cal .  306.) 

Respectfully  submitted, 


THOMAS  M.  O'CONNOR 
City  Attorney 


TO:   Robert  J.  Dolan 

Clerk  of  the  Board 
235  City  Hall 
San  Francisco 


RJR/BJW 


OPINION  NO.   63-12 
April   2,    1963 


SUBJECT:      POLICE  OFFICER   INJURED  WHILE   PERFORMING   POLICE  WORK 
OUTSIDE  TERRITORIAL  LIMITS  OF  CITY  AND  COUNTY  OF   SAN 
FRANCISCO  DURING   "OFF-DUTY   STATUS"    IS   ENTITLED  TO 
WORKMEN'S  COMPENSATION  OR  "IN  LIEU"   BENEFITS   PROVIDED 
FOR  IN  CHARTER  SECTION  172. 

Dear  Sir: 

Your  request  for  opinion  is  as  follows: 

REQUEST 

"At  its  meeting  of  March  13,  1963,  the  Retirement 
Board  requested  your  opinion  relative  to  the  availability 
of  disability  benefits  for  a  member  of  the  San  Francisco 
Police  Department  under  the  following  situation: 

"1.  A  member  of  the  San  Francisco  Police  Department  was 
at  Freestone,  California,  in  the  vicinity  of  Sebastopol, 
having  come  there  on  a  purely  personal  mission. 

"2.  While  on  a  ranch  at  Freestone  he  observed  a  boy 
whose  clothing  was  afire.   In  attempting  to  remove  the 
burning  clothing  from  the  boy  the  Police  Officer  suffered 
burns  to  both  of  his  hands. 

"3.  As  a  result  of  the  injury  to  his  hands  the  Police 
Officer  was  incapacitated  from  performing  his  regular 
duties. 

"He  has  applied  to  the  Retirement  Board  for  a 
determination  that  the  period  of  time  during  which  he  is 
incapacitated  from  performing  his  duties,  as  a  result  of 
the  above  injuries,  be  classified  as  disability  time  and 
not  charged  against  his  sick  leave.   Based  upcn  the 
foregoing  facts  the  Retirement  Board  requests  your  opinion 
as  to  whether  it  is  empowered  by  the  Charter  to  grant  the 
benefits  requested." 

OPINION 

The  determination  by  the  Retirement  Board  whether  a 
policeman  is  entitled  to  workmen's  compensation  benefits  for  injury 
or  illness  occurring  on  off-duty  hours  and  while  outside  of  the  City 
and  County  is  governed  by  application  of  the  provisions  of  Government 
Code  Sections  50921  and  50922  to  the  facts  of  the  particular  case. 

Charter  Section  172  (as  amended  in  1951)  provides  in  part 
as  follows: 
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"Whenever  any  member  of  the  fire  or  police  depart- 
ment, .  .  •  is  incapacitated  for  the  performance  of  his 
duties  by  reason  of  any  bodily  injury  received  in  or 
illness  caused  by  the  performance  of  his  duty,  as  deter- 
mined by  the  retirement  board,  he  shall  become  entitled, 
...  to  disability  benefits  equal  to  and  in  lieu  of  his 
salary  as  fixed  by  the  charter,  while  so  disabled,  for  a 
period  or  periods  not  exceeding  twelve  months.   .  .  . 
Medical  treatment  which  may  become  necessary  to  relieve 
or  cure  said  member  from  the  effects  of  the  injury  or 
illness  shall  be  furnished  by  the  city  and  county,  .  .  . 
A  member  of  the  fire  or  police  department  shall  receive 
credit  as  service  under  the  retirement  system,  for  time 
during  which  he  is  incapacitated  for  performance  of  duty 
and  receives  said  disability  benefit.   .  .  ." 

Charter  Section  172  in  substance  grants  to  policemen  and 
firemen  the  more  liberal  disability  benefits  therein  set 
forth  in  lieu  of  the  benefits  provided  for  under  the  Workmen  s 
Compensation  Insurance  and  Safety  Act  of  the  State  of  California 
(Division  IV  of  Labor  Code,  Sections  3201  et  seq.).  The  Retirement 
Board,  in  exercising  its  power  to  determine  whether  a  particular 
Injury  was  industrially  incurred  entitling  one  to  such  "in  lieu" 
benefits  to  workmen's  compensation  benefits  must  make  this  determina- 
tion guided  by  the  provisions  of  the  Workmen's  Compensation  Act.   ( 
Charter  Section  172  concerns  "The  benefit  provisions  of  the  workmen  8 
compensation  laws  included  in  the  Labor  Code  of  the  State  of  Calif- 
ornia" (first  sentence  of  section),  and  the  obligations  of  the  City 
and  County  of  San  Francisco  as  an  employer.  (Labor  Code  Section 
3300  (b)) 

Charter  Sections  162  (adopted  in  1932)  and  168.1.1  (adopted 
in  1949)  which  provide  that  extraterritorial  police  service  by  a 
police  officer  "under  orders  of  a  superior  officer"  shall  be  consider- 
ed City  and  County  service  and  "any  disability  or  death  incurred  shall 
be  covered  under  the  provisions  of  the  retirement  system"  do  not 
control  the  Board's  determination  on  the  question  of  a  policeman  s 
rights  to  the  "in  lieu"  benefits  to  workmen's  compensation  as  set 
forth  in  Charter  Section  172.  Charter  Sections  162  and  168.1.1 
establish  the  test  for  a  determination  of  a  policeman's  rights  to 
certain  of  the  retirement  and  death  benefits  which  are  part  of  the 
City's  municipal  pension  law.  Those  benefits  are  not  involved  in 
the  present  application.  The  Retirement  Board  should  not  use  the 
test  set  out  in  those  sections  in  order  to  determine  rights  which 
are  to  be  decided  under  the  provisions  of  the  Workmen's  Compensation 
Act.  The  Act  sets  forth  a  special  test  in  Government  Code  Sections 
50921  and  50922.   It  should  also  be  noted  that  these  sections  are 
part  of  the  Workmen's  Compensation  Law  of  the  State  and  the  fact 
these  sections  are  codified  in  the  Government  Code  instead  cf  the 
Labor  Code  referred  to  in  Charter  Section  172  is  immaterial.   (See 
Stafford  v.  The  Los  Angeles  County  Employees'  Retirement  Board 
(1954)  42  Cal.  2d  795  at  798.) 
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California  Government  Code  Section  50921  (Stats.  1959, 
Ch.  395)  provides  as  follows: 

"Whenever  any  peace  officer  of  a  city,  county,  or  city 
and  county  of  this  State  is  injured,  dies  or  is  disabled 
from  performing  his  duties  as  a  peace  officer  by  reason 
of  engaging  in  the  apprehension  or  attempted  apprehension 
of  law  violators  or  suspected  law  violators  or  protection 
or  preservation  of  life  or  property,  or  the  preservation 
of  the  peace  anywhere  in  this  State,  including  the  local 
jurisdiction  in  which  he  is  employed,  but  is  not  at  the 
time  acting  under  the  immediate  direction  of  his  employer, 
he  or  his  dependents,  as  the  case  may  be,  shall  be 
accorded  by  his  employer  all  of  the  same  benefits  including 
the  benefits  of  the  Workmen's  Compensation  Law,  which  he 
or  they  would  have  received  had  that  peace  officer  been 
acting  under  the  immediate  direction  of  his  employer. 
Any  injury,  disability  or  death  incurred  under  the 
circumstances  described  in  this  section  shall  be  deemed 
to  have  arisen  out  of  and  been  sustained  in  the  course  of 
employment  for  purposes  of  workmen's  compensation  and  all 
other  benefits. 

California  Government  Code  Section  50922  (Stats.  1959, 
Ch.  395)  provides  in  part  as  follows: 

"Nothing  in  this  article  shall  be  deemed  to: 

M 
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"(b)   Require  the  extension  of  any  benefits  to  a 
peace  officer  employed  by  a  city,  county,  or  city  and 
county  which  by  charter,  ordinance,  or  departmental 
regulation  expressly  prohibits  the  activity  giving 
rise  to  the  injury,  disability  or  death,  whether  now 
in  force  or  hereafter  enacted  or  promulgated." 

Unless  the  Charter,  ordinance  of  the  Board  of  Supervisors, 
or  Police  Department  regulation  expressly  prohibits  the  performance 
of  a  particular  police  duty  outside  of  the  territorial  limits  of  the 
City  and  County,  injury  incurred  in  the  performance  thereof  is 
considered  to  be  within  the  course  and  scope  of  the  employment  of 
a  policeman  for  workmen's  compensation  benefits,  or  the  "in  lieu" 
benefits  therefor  as  set  forth  in  Section  172  of  the  Charter. 
There  is  no  Charter  provision,  ordinance,  or  rule  of  the  Police 
Department  which  prohibited  the  activity  involved  in  this  case. 
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Each  case  which  comes  before  the  Retirement  Board  must  be 
determined  on  its  own  particular  facts.   (See  City  Attorney's 
Opinion  No.  63-13  issued  today.)   It  is  clear  in  this  case  that 
outstanding  and  heroic  police  work  was  performed  by  a  police  officer 
in  the  preservation  of  life.  The  requirements  of  Government  Code 
Section  50921  have  been  met  as  shown  by  the  evidence  presented 
before  the  Board.   It  is  my  opinion,  therefore,  the  police  officer 
is  entitled  to  a  determination  that  his  injuries  were  incurred 
"arising  out  of  and  in  the  course  of  the  employment"  (Labor  Code 
Section  3600)  or  "by  the  performance  of  his  duty"  (Charter  Section 
172)  in  a  decision  covering  workmen's  compensation  benefits,  or 
the  "in  lieu"  benefits  provided  therefor  under  Charter  Section  172. 


Respectfully  submitted, 


THOMAS  M.  O'CONNOR 
City  Attorney 


To:   Mr.  Daniel  Mattrocce 
General  Manager 
Retirement  Board 
450  McAllister  Street 
San  Francisco  2,  California 


OPINION  NO.   63-13 
April   2,    1963 

SUBJECT:      POLICE  OFFICER   INJURED  WHILE   PERFORMING   POLICE  WORK   IN 

SAN  FRANCISCO  DURING  AN  "OFF  DUTY"   STATUS   IS   ENTITLED  TO 
WORKMEN'S  COMPENSATION  OR  "IN  LIEU"   BENEFITS   PROVIDED 
FOR   IN  CHARTER  SECTION  172. 

Dear  Sir: 

Your  request  for  opinion  is  as  follows: 

REQUEST 

"At  its  meeting  of  March  13,  1963,  the  Retirement 
Board  requested  your  opinion  relative  to  the  availability 
of  disability  benefits  for  a  member  of  the  San  Francisco 
Police  Department  under  the  following  situation: 

"1.  A  member  of  the  San  Francisco  Police  Department  who 
was  on  an  'off  duty'  status  was  visiting  at  his  brother's 
home.  A  neighbor  requested  his  assistance  because  of  a 
gas  leak  in  her  house. 

"2.  The  Police  Officer  entered  the  neighbor's  house  and 
discovered  a  broken  gas  pipe.   In  finding  a  ladder  in  an 
effort  to  halt  the  gas  leak  the  officer  sustained  an  injury 
to  his  leg. 

"3.  As  a  result  of  his  injury  to  his  leg  the  Police 
Officer  was  incapacitated  from  the  performance  of  his 
regular  duties. 

"He  has  applied  to  the  Retirement  Board  for  a  deter- 
mination that  the  period  of  time  during  which  he  is 
incapacitated  from  performing  his  duties,  as  a  result 
of  the  above  injuries,  be  classified  as  disability  time 
and  not  charged  against  his  sickleave.  Based  upon  the 
foregoing  facts,  the  Retirement  Board  requests  your 
opinion  as  to  whether  it  is  empowered  by  the  Charter 
to  grant  the  benefits  requested." 

OPINION 

The  question  whether  Injury  or  illness  of  a  policeman 
was  caused  under  circumstances  "arising  out  of  and  in  the  course 
of  the  employment"  (Labor  Code  Section  3600)  or  "by  the  performance 
of  his  duty"  (Charter  Section  172)  so  as  to  entitle  him  either  to 
workmen's  compensation  benefits  or  the  "in  lieu"  benefits  provided 
for  in  Charter  Section  172  is  a  determination  to  be  made  by  the 
Retirement  Board  by  applying  the  provisions  of  the  Workmen  s 
Compensation  Insurance  and  Safety  Act  (Div.  IV,  Labor  Code  Sections 
3201  et  seq.)  to  the  facts  of  the  case.   (See  City  Attorney's 
Opinion  No.  63-12  issued  today.) 


•'  ■     • 
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The  applicable  law  is  as  follows:   Government  Code  Section 
50921  (Stats.  1959,  Ch.  395)  which  provides  as  follows: 

"Whenever  any  peace  officer  of  a  city,  county,  or  city 
and  county  of  this  State  is  injured,  dies  or  is  disabled 
from  performing  his  duties  as  a  peace  officer  by  reason 
of  engaging  in  the  apprehension  or  attempted  apprehension 
of  law  violators  or  suspected  law  violators  or  protection 
or  preservation  of  life  or  property,  or  the  preservation 
of  the  peace  anywhere  in  this  State,  including  the  local 
jurisdiction  In  which  he  is  employed,  but  is  not  at  the 
time  acting  under  the  immediate  direction  of  his  employer, 
he  or  his  dependents,  as  the  case  may  be,  shall  be 
accorded  by  his  employer  all  of  the  same  benefits  including 
the  benefits  of  the  Workmen's  Compensation  Law,  which  he 
or  they  would  have  received  had  that  peace  officer  been 
acting  under  the  immediate  direction  of  his  employer. 
Any  injury,  disability  or  death  incurred  under  the 
circumstances  described  in  this  section  shall  be  deemed 
to  have  arisen  out  of  and  been  sustained  in  the  course  of 
employment  for  purposes  of  workmen's  compensation  and  all 
other  benefits. 

and  Government  Code  Section  50922  (Stats.  1959,  Ch.  395)  which 
provides  in  part  as  follows: 

"Nothing  in  this  article  shall  be  deemed  to: 

it 

... 

"(b)   Require  the  extension  of  any  benefits  to  a 
peace  officer  employed  by  a  city,  county,  or  city  and 
county  which  by  charter,  ordinance,  or  departmental 
regulation  expressly  prohibits  the  activity  giving 
rise  to  the  injury,  disability  or  death,  whether  now 
in  force  or  hereafter  enacted  or  promulgated." 

From  the  facts  as  stated  in  your  request  and  further 
evidence  adduced  at  the  hearing  concerning  which  I  have  been 
advised,   it  would  appear  that  the  actions  of  this  police  officer 
were  performed  by  him  "as  a  peace  officer  by  reason  of  engaging  in 
the  .  .  .  protection  or  preservation  of  life  or  property"  in 
accordance  with  the  requirement  of  Government  Code  Section  50921. 
If  the  Board,  in  its  review  of  the  circumstances  surrounding  the 
incident,  so  finds  then  the  police  officer  is  entitled  to  the 
"in  lieu"  benefits  provided  by  Charter  Section  172. 
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The  fact  that  his  action  was  performed  while  on  an  "off 
duty"  status  does  not  change  the  situation.  Under  Government  Code 
Section  50921   police  officers  should  be  considered  subject  to 
the  performance  of  the  duties  therein  specified  at  all  times, 
regardless  of  their  duty  hours.  There  is  no  charter  provision, 
ordinance  or  departmental  regulation  which  "expressly  prohibits 
the  activity"  or  limits  or  confines  a  San  Francisco  police  officer 
for  any  purpose  to  the  performance  of  "peace  officer  duties  only 
to  such  times  as  he  is  in  an  "on  duty"  status. 

You  are  advised  accordingly. 

Respectfully  submitted, 


THOMAS  M.  O'CONNOR 
City  Attorney 


To:  Mr.  Daniel  Mattrocce 
General  Manager 
Retirement  Board 
450  McAllister  Street 
San  Francisco  2,  California 


'     • , 


I  I    . 
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April   10,    1963 


SUBJECT:      VALIDITY  AND  REGULARITY  OF  ADOPTION  OF  RESOLUTION  NO. 

468-61  APPROVING  CHANGE  OF  LOCATION  OF  LOW-RENT  HOUSING 
UNITS   OF  THE   HOUSING   AUTHORITY   OF  THE  CITY  AND  COUNTY 
OF   SAN   FRANCISCO  AND  APPROVING   SELECTION  OF  ADDITIONAL 
SITE   FOR   DEVELOPMENT  OF   PROJECT  CAL.    1-18(10)   AND  APPROV- 
ING  SAID  PROJECT 

Gentlemen: 

This  will  acknowledge  your  request  for  an  opinion  as  to 
whether  Resolution  No.  468-61,  adopted  by  the  Board  of  Supervisors 
at  its  meeting  of  July  24,  1961,  and  approved  by  the  Mayor  on  July 
27,  1961,  approving  change  of  location  of  low-rent  housing  units 
of  the  Housing  Authority  of  the  City  and  County  of  San  Francisco 
and  approving  selection  of  additional  site  for  development  of  Project 
CAL.  1-18(10)  and  approving  said  project,  was  validly  adopted  by  the 
Board  of  Supervisors  of  the  City  and  County  of  San  Francisco  and 
whether  such  resolution  is  legally  sufficient  as  to  form. 

OPINION 

After  careful  examination  of  all  details  related  to  your 
inquiry,  I  advise  you  that  Resolution  No.  468-61,  entitled  "APPROV- 
ING CHANGE  OF  LOCATION  OF  LOW- RENT  HOUSING  UNITS  OF  THE  HOUSING 
AUTHORITY  OF  THE  CITY  AND  COUNTY  OF  SAN  FRANCISCO  AND  APPROVING 
SELECTION  OF  ADDITIONAL  SITE  FOR  DEVELOPMENT  OF  PROJECT  CAL.  1-18(10) 
AND  APPROVING  SAID  PROJECT,"  was  validly  adopted  by  the  Board  of  Super- 
visors of  the  City  and  County  of  San  Francisco  and  is  legally  suffi- 
cient as  to  form. 

Respectfully  submitted, 

THOMAS  M.  O'CONNOR 
City  Attorney 

TO:   Housing  Authority  of  the 

City  and  County  of  San  Francisco 

440  Turk  Street 

San  Francisco  2,  California 
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April  10,  1963 

SUBJECT:   VALIDITY  AND  REGULARITY  OF  ADOPTION  OF  RESOLUTION  NO.  812-61 
APPROVING  CHANGE  OF  LOCATION  OF  LOW- RENT  HOUSING  UNITS  OF 
THE  HOUSING  AUTHORITY  OF  THE  CITY  AND  COUNTY  OF  SAN  FRAN- 
CISCO AND  APPROVING  SELECTION  OF  ADDITIONAL  SITE  FOR  DEVELOP- 
MENT OF  PROJECT  CAL.  1-18(11)  AND  APPROVING  SAID  PROJECT 

Gentlemen: 

This  will  acknowledge  your  request  for  an  opinion  as  to 
whether  Resolution  No.  812-61,  adopted  by  the  Board  of  Supervisors 
at  its  meeting  of  December  26,  1961,  and  approved  by  the  Mayor  on 
December  28,  1961,  approving  change  of  location  of  low-rent  housing 
units  of  the  Housing  Authority  of  the  City  and  County  of  San  Francisco 
and  approving  selection  of  additional  site  for  development  of  Project 
CAL.  1-18(11)  and  approving  said  project,  was  validly  adopted  by  the 
Board  of  Supervisors  of  the  City  and  County  of  San  Francisco  and 
whether  such  resolution  is  legally  sufficient  as  to  form. 

OPINION 

After  careful  examination  of  all  details  related  to  your 
inquiry,  I  advise  you  that  Resolution  No.  812-61,  entitled  "APPROVING 
CHANGE  OF  LOCATION  OF  LOW-RENT  HOUSING  UNITS  OF  THE  HOUSING  AUTHORITY 
OF  THE  CITY  AND  COUNTY  OF  SAN  FRANCISCO  AND  APPROVING  SELECTION  OF 
ADDITIONAL  SITE  FOR  DEVELOPMENT  OF  PROJECT  CAL.  1-18(11)  AND  APPROVING 
SAID  PROJECT,"  was  validly  adopted  by  the  Board  of  Supervisors  of  the 
City  and  County  of  San  Francisco  and  is  legally  sufficient  as  to  form. 

Respectfully  submitted, 

THOMAS  M.  O'CONNOR 
City  Attorney 

To:   Housing  Authority  of  the 

City  and  County  of  San  Francisco 

440  Turk  Street 

San  Francisco  2,  California 


OPINION  NO.  63-16 
April  16,  1963 


SUBJECT: 


Dear  Sir: 


CANDLESTICK  PARK  SPORTS  CAR  RACES,  USE 
OF  HIGHWAYS,  APPLICATION  OF  CALIFORNIA 
VEHICLE  CODE  SECTION  23109 


Your  request  for  an  opinion  is  as  follows: 


REQUEST 

''At  its  regular  meeting  of  March  14 ,  1963,  the 
Recreation  and  Park  Commission  granted  permission  to  the 
San  Francisco  Junior  Chamber  of  Commerce  to  hold  Sports 
Car  Races  at  Candlestick  Park  on  September  14  and  15, 
1963,  subject  to  approval  by  the  City  Attorney  relative 
to  use  of  public  streets  involved  which  are  outside  the 
jurisdiction  of  the  Recreation  and  Park  Commission. 

'The  Director  of  Traffic,  Mr.  I.  Thomas  Zaragoza, 
present  at  the  meeting,  stated  that  Section  23109  of  the 
California  Vehicle  Code  provides  that  no  person  shall 
engage  in  any  motor  vehicle  speed  contest  or  exhioitlon 
of  speed  on  a  highway.   Mr.  Zaragoza  suggested  consult- 
ing the  City  Attorney  to  inquire: 

"Would  Section  23109  of  the  California  Vehicle 
Code  be  violated  if  the  Board  of  Supervisors  passed 
legislation  closing  the  streets  involved?' 

'Your  advice  on  this  question  is  respectfully  re- 
quested." 

OPINION 

Your  inquiry  is  answered  in  the  negative.   Section 
23109  of  the  Vehicle  Code  provides  as  follows: 

"(a)  No  person  shall  engage  in  any  motor  vehicle 
speed  contest  or  exhibition  of  speed  on  a  highway  and  no 
person  shall  aid  or  abet  in  any  motor  vehicle  speed  con- 
test or  exhibition  on  any  highway. 

'(b)  No  person  shall  for  the  purpose  of  facilita- 
ting or  aiding  or  as  an  incident  to  any  motor  vehicle 
speed  contest  upon  a  highway  in  any  manner  obstruct  or 
place  any  barricade  or  obstruction  or  assist  or  partici- 
pete  in  placing  any  barricade  or  obstruction  upon  any 
highway. 
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"(c)  Any  person  who  violates  this  section  shall 
upon  conviction  thereof  be  punished  by  imprisonment  in 
the  county  jail  for  not  more  than  90  days  or  by  fine  of 
not  more  than  two  hundred  fifty  dollars  ($250)  or  by 
both  such  fine  and  imprisonment.  : 

In  construing  legislation  generally  with  respect  to 
whether  the  State  and  its  agencies  and  subdivisions  are  bound 
thereby,  it  is  well  settled  that  to  bind  the  government  the 
statute  must  expressly  declare  that  it  does  so  or  must  so  de- 
clare by  necessary  implication.   (People  v.  Continental 
Casualty  Co.,  118  C.A.  2d  133  (1953);  C.  J.  Kubach  Co.  v. 
McGuire,  T97  Cal.  215  (1926);  InglewoocTv.  Sounty  of  Los~ 
Angeles,  207  Cal.  697  (1929).) 

My  predecessor  in  office  has  had  opportunity  on  two 
occasions  to  pass  on  the  applicability  of  Section  601.5,  pres- 
ently Section  23109  of  the"  Vehicle  Code.   In  Opinion  No.  740, 
dated  November  2,  1953,  the  following  statement  appears: 

"Vehicle  Code  5  601.5  is  not  applicable  to  the  City 
and  County  of  San  Francisco.   In  the  interpretation  of  a 
legislative  enactment  it  is  a  general  rule  that  the 
State  and  its  agencies  and  subdivisions  are  not  bound  by 
general  words  limiting  the  rights  and  interests  of  its 
citizens  unless  such  public  authorities  be  included  with- 
in the  limitation  expressly  or  by  necessary  implication. 
.  .  .   The  word  'person'  used  in  the  said  Vehicle  3ode 
section  does  not  include  the  State  or  its  subdivisions." 

This  conclusion  was  reaffirmed  in  Opinion  No.  773  dated 
January  22,  1954.   I  agree  with  the  conclusions  reached  in  these 
opinions . 

The  courts  have  frequently  held  that  streets  may  be 
closed  temporarily  to  permit  their  use  for  purposes  of  play, 
sport  or  entertainment.   (Tamburrino  v.  Delivery  Corp.,  271 
N.Y.S.  765  (1934);  Simon  vT~Atlanta,  67  Ga.  513,  44  Am.  Rep.  739 
(1881);  Owens  v.  Atkins,  163  Ark.  82,  259  S.W.  396  (1924);  7 
McQuillin,  Municipal  Corporations ,  3rd  Ed.,  Sec.  24.617,  p.  657.) 

Thus  the  Board  of  Supervisors  has  the  right  by  legis- 
lation to  close  temporarily  the  streets  involved  for  the  purpose 
of  the  conduct  of  sport  car  races.   While  such  roads  are  closed 
temporarily  to  the  public  they  are  not  highways  within  the  mean- 
ing of  Vehicle  Code  Section  23109  and  the  section  is  inappli- 
cable to  the  conduct  of  such  races.   (Opinion  No.  740  dated 
November  2,  1953;  Opinion  No.  778  dated  January  22,  1954.) 
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You  are  therefore  advised  that  Section  23109  of  the 
Vehicle  Code  will  not  be  violated  if  the  supervisors  pass  legis- 
lation temporarily  closing  the  streets  involved  In  your  inquiry. 

It  should  also  be  noted  that  any  agreement  on  the  part 
of  the  Recreation  and  Park  Commission  to  permit  the  San 
Francisco  Junior  Chamber  of  Commerce  to  conduct  road  races  with- 
in the  boundaries  of  Candlestick  Park  Parking  Plaza  is  likewise 
subject  to  the  approval  of  the  3oard  of  Supervisors. 

Section  42.2  of  the  City  Charter  provides  inter  alia: 

"...  the  commission  shall  not  lease  any  part  of  the 
lands  under  its  control  nor  permit  the  building  or  main- 
tenance or  use  of  any  structure  on  any  park,  square, 
avenue  or  ground,  except  for  recreation  purposes,  and 
each  letting  or  permit  shall  be  subject  to  approval  of 
the  board  of  supervisors  by  ordinance.'1 

Since  it  is  contemplated  that  the  San  Francisco  Junior 
Chamber  of  Commerce  will  erect  bleachers  and  other  structures 
within  the  Candlestick  Park  Parking  Plaza  area  proper,  the  ap- 
proval of  the  Board  of  Supervisors  will  also  be  required  for  the 
conduct  of  this  phase  of  the  road  races.   (See  Opinion  No.  764 
dated  January  4,  1954,  and  Opinion  No.  773  dated  January  22, 
1954.) 

The  joint  working  agreement  dated  April  11,  1959,  be- 
tween the  City,  the  Recreation  and  Park  Commission  and  the 
Parking  Authority  respecting  operation  of  the  Candlestick  Park 
Parking  Plaza  provides  in  paragraph  3  that  the  award  of  con- 
tracts by  the  Commission  shall  be  subject  to  the  approval  of  the 
City.   The  City  and  the  Commission  also  appear  as  joint  lessees 
of  the  property  in  the  lease  dated  March  15,  1958,  from  the  San 
Francisco  Stadium,  Inc.   The  City  likewise  with  the  Commission 
is  the  lessor  of  the  current  lease  with  the  present  operator  of 
the  parking  plaza,  wherein  by  paragraph  2  the  City  and  the  Com- 
mission reserve  the  right  as  lessor  to  sublet  and  otherwise 
permit  the  occupancy  of  the  premises  when  they  are  not  occupied 
by  the  present  tenant. 

You  are  therefore  also  advised  that  any  agreement  be- 
tween the  Recreation  and  Park  Commission  and  the  San  Francisco 
Junior  Chamber  of  Commerce  respecting  the  use  oc  the  Candlestick 
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Park  Parking  Plaza  proper  for  the  conduct  of  road  races  is  sub- 
ject to  the  approval  of  the  Board  of  Supervisors. 

Respectfully  submitted, 


THOMAS  M.  O'CONNOR 
City  Attorney 


To:   Mr.  Raymond  S.  Kimbell 

General  Manager 

Recreation  and  Park  Department 

McLaren  Lodge,  Golden  Gate  Park 

San  Francisco  17,  California 


RJH/TJB 


OPINION  NO.  63-17 
April  29,  1963 


SUBJECT:   ANNUAL  VACATION  OF  TEMPORARY  EMPLOYEES;  EFFECT  OF 
ANNIVERSARY  DATE  OF  APPOINTMENT  THEREON 


Dear  Sir: 

I  have  your  request   for   an  opinion  as   follows: 

REQUEST 

"Your  opinion  is  respectfully  requested  concerning 
the  following  questions  dealing  with  interpretation  of 
the  Administrative  Code  relating  to  annual  vacation  of 
temporary  employees. 


"We  have  the  case  of  an  employee  who  has  served 
continuously  under  temporary  appointment  for  a  period 
in  excess  of  11^  months  but  who  was  separated  from 
service  just  prior  to  reaching  the  anniversary  date  of 
appointment.   Would  such  a  person  be  entitled  to  pay 
in  lieu  of  vacation  upon  separation? 

"Could  such  a  person  'claim'  pay  in  lieu  of  vacation 
on  the  anniversary  date  of  appointment  or  at  any  time 
during  a  six  month  period  following  such  anniversary 
year,  even  though  not  in  the  employ  of  the  city  and 
county  at  the  time  of  making  such  claim? 

"If  such  person  does  not  receive  pay  in  lieu  of 
vacation,  would  re- employment  in  the  city  and  county 
service  within  6  months  affect  vacation  rights?" 

OPINION 

Section  151.4  of  the  Charter  provides  in  part:   "Every 
person  employed  in  the  city  and  county  service  shall  be  allowed  a 
vacation  with  pay  annually,  as  long  as  he  continues  in  his  employment, 
as  follows:   1.   After  one  year's  continuous  service,  ten  working 
days.  .  .  ."   This  section  is  the  basic  section  relative  to  the 
rights  of  employees  to  receive  their  first  vacation  after  one  year's 
service.    However,  Section  151.4.6  provides:   "The  board  of  super- 
visors shall  enact  any  and  all  ordinances  necessary  to  administer, 
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interpret  and  regulate  the  provisions  of  sections  151.4  and  including 
151.4.5."   Acting  upon  the  authority  contained  in  Section  151.4.6, 
the  Board  of  Supervisors  has  adopted  Article  II  of  Chapter  16  of  the 
Administrative  Code,  consisting  of  Sections  16.10  to  16.16  inclusive. 
Section  16.15-1,  which  establishes  the  rights  of  temporary  employees 
to  vacations,  reads  in  part  as  follows: 

"Section  16.15-1.   ANNUAL  VACATION  -  TEMPORARY  EMPLOYEES. 
Employees  occupying  positions  under  temporary  appointment 
shall  be  governed  by  the  provisions  of  this  article,  except 
as  herein  provided.   Temporary  appointees  must  establish 
their  right  to  a  first  vacation  by  being  employed  11-1/2 
months  within  the  12  month  period  beginning  from  the  date 
of  their  appointment,  provided  that  such  first  vacation 
may  not  be  claimed  until  the  anniversary  date  of  appointment. 
Such  employment  may  be  under  either  certification,  emergency 
appointment  or  appointment  exempt  from  civil  service. 

"Temporary  appointees  who  have  established  their  right 
to  a  first  vacation  shall  thereafter  be  allowed  5/6ths  of 
a  day  (or  1-1/4  days  after  five  years  of  service)  adjusted 
to  the  nearest  1/2  day  for  each  22  days  worked.    Such  days 
of  vacation  may  be  accumulated,  provided  that  vacation 
earned  during  an  anniversary  year  must  be  taken  not  later 
than  six  months  following  such  anniversary  year,  and  pro- 
vided further  that  vacation  allowance  shall  not  exceed  ten 
working  days  (or  fifteen  working  days  after  five  years  of 
service)  in  any  one  calendar  year.   After  the  first  year 
of  service,  a  temporary  appointee  who  is  laid  off  from  a 
temporary  appointment,  and  who  thereafter  is  not  employed 
in  the  city  and  county  service  for  a  period  of  six  months 
must  re-establish  vacation  eligibility  in  the  same  manner 
as  a  first  vacation. 

"Employees  appointed  to  positions  less  than  full  time, 
but  who  work  a  regularly  assigned  schedule  shall  be 
entitled  to  proportionate  vacation  based  on  such  regular 
schedule.   Employees  appointed  for  intermittent  part- 
time  work  and  who  are  not  assigned  to  a  regular  schedule 
shall  not  be  entitled  to  vacation  for  such  employment. 
In  the  event  of  dispute,  the  Civil  Service  Commission 
shall  be  the  final  judge  as  to  whether  a  part-time 
employment  constitutes  a  regular  or  irregular  schedule." 

The  effect  of  Section  16.15-1  is  to  define  one  year  of  con- 
tinuous service  for  temporary  employees  as  being  satisfied  by  the 
completion  of  11-1/2  months'  work  within  the  12-month  period  beginning 
from  the  date  of  employment.    The  further  effect  of  the  section  is 
to  provide  that  employees  who  fall  into  the  category  of  temporary 
employees  are  not  permitted  to  claim  their  first  vacation  until  the 
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anniversary  date  of  their  first  appointment.   Therefore, I  advise 
you  that  any  temporary  employee  who  has  been  employed  for  11-1/2 
months  in  any  12-month  period  beginning  with  the  date  of  his  appoint- 
ment is  entitled  to  a  first  vacation  of  10  working  days. 

If  a  temporary  employee  has  "earned"  a  first  vacation  in 
the  manner  discussed  above  but  ceases  to  be  employed  by  the  City  and 
County  before  his  first  year  anniversary  of  appointment,  such  employee 
may  recieve  payment  in  lieu  of  his  vacation  pursuant  to  Section 
151.4.5  of  the  Charter,  which  reads  as  follows: 

"An  employee  with  one  year  or  more  of  service  who 
ceases  to  be  employed  by  the  city  and  county  and  who 
has  neither  received  nor  waived  his  current  annual 
vacation  allowance  provided  for  in  section  151.4  shall 
receive  a  pro  rata  payment  for  all  service  performed 
since  January  1  of  the  calendar  year  in  which  he 
ceases  to  be  employed,  together  with  an  amount  equiv- 
alent to  any  accumulated  vacation  allowance  due  him." 

Even  though  Section  151.4.5  of  the  Charter  appears  to 
require  "...  one  year  or  more  of  service  .  .  ."in  order  to  receive 
payment  in  lieu  of  vacation,  it  is  my  opinion  that  its  provisions  are 
available  to  temporary  employees  who  have  worked  less  than  one  year 
but  who  have  nevertheless  "earned"  a  vacation  by  working  11-1/2 
months  within  the  12  months  beginning  from  the  date  of  employment. 
A  distinction  exists  between  the  "earning"  of  a  first  vacation  by 
a  temporary  employee  and  by  a  permanent  employee.   A  temporary 
employee  establishes  the  right  to  a  first  vacation  by  working  11-1/2 
months  during  the  first  12  months  of  employment  (Section  16.15-1, 
supra) ,  while  a  permanent  employee  shall  be  allowed  a  paid  vacation 
only   ...  after  one  year's  continuous  service,  .  .  .  '   (Section 
151.4,  supra).    Section  151.4.5  applies  only  to  employees  who  cease 
to  be  employed  by  the  City  and  County  and  its  obvious  purpose  is  to 
reimburse  the  employee  for  vacation  which  he  has  "earned"  but  not 
taken  prior  to  termination.   The  California  Supreme  Court  has  held 
that  an  employee's  separation  from  governmental  service  should  not 
prevent  him  from  receiving  the  cash  equivalent  of  vacation  rights 
accruing  to  him  for  services  rendered  prior  to  his  separation.  (Tevis 
v.  City  and  County  of  San  Francisco,  43  Cal.  (2d)  190;  Pohle  v. 
Christian,  21  Cal.  (2d)  bl . )        The  fact  that  a  temporary  employee 
has  "earned"  vacation  at  the  time  he  ceases  to  be  an  employee  entitles 
him  to  receive  an  in-lieu  cash  payment  for  his  accrued  vacation 
notwithstanding  that  such  employee  has  been  employed  for  less  than 
one  year. 

If  such  employee  did  not  receive  a  cash  payment  in  lieu 
of  vacation  and  were  he  re-employed  in  the  City  and  County  service 
within  six  months  after  separation  therefrom,  he  would  be  entitled 
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to  receive  a  vacation  with  pay  for  his  previously- earned  vacation, 
Thereafter,  the  rights  of  such  temporary  employee  to  further 
vacations  would  be  governed  by  the  provisions  of  Section  16.15-1, 
supra. 

You  are  advised  accordingly. 

Respectfully  submitted, 


THOMAS  M.  O'CONNOR 
City  Attorney 


To:  Civil  Service  Commission 
151  City  Hall 
San  Francisco  2,  California 


BJW/MCK 


OPINION  NO.  63-18 
April  30,  1963 


SUBJECT:   CONTRACTOR  BUYING  OR  SELLING  SECONDHAND  STORE  FIXTURES 
REQUIRED  TO  OBTAIN  PERMIT  AND  LICENSE  THEREFOR 

Dear  Sir: 

You  request  an  opinion  as  to  whether  a  contractor  who  sells 
used  store  fixtures  must  obtain  a  license  as  required  under  Sections 
137  and  138  of  Part  III  of  the  San  Francisco  Municipal  Code.   You 
further  advise  that  objection  to  obtaining  such  license  has  been  made 
on  the  ground  that  the  heretofore  mentioned  sections  apply  only  to 
household  furniture  and  goods,  rather  than  to  store  fixtures. 

OPINION 

The  pertinent  portion  of  Section  137,  Part  III  of  the  San 
Francisco  Municipal  Code  is  as  follows: 

"Every  person,  firm  or  corporation  engaged  in  the 
business  of  buying,  selling,  or  exchanging  secondhand 
furniture  and  household  goods,  either  exclusively  or 
in  conjunction  with  some  other  business  shall  (after 
securing  a  quarterly  permit  from  the  Chief  of  Police  to 
carry  on  said  business)  pay  a  license  fee  of  Ten  ($10.00) 
Dollars  per  year. 

"The  term  'furniture  and  household  goods'  as  used 
in  Sections  75  to  160,  inclusive,  of  this  article  shall 
mean  and  include  beds,  bedding,  tables,  desks,  chairs, 
stoves,  floor  coverings,  crockery,  glassware,  kitchen 
and  cooking  utensils." 

The  above  quoted  section  appears  by  its  own  definition  of 
terms  to  exclude  store  fixtures  from  its  operation.   Section  1281  of 
the  Police  Code  (Part  II,  Chapter  VIII  of  the  San  Francisco  Municipal 
Code)  has  an  identical  definition  of  the  term  "furniture  and  house- 
hold goods"  and  likewise  does  not  include  store  fixtures  within  such 
words.   However,  Section  138,  Part  III,  of  the  Municipal  Code 
provides : 

"Every  person,  firm  or  corporation  engaged  in  the 
business  of  buying,  selling  or  exchanging  second- 
hand goods,  such  as  provisions,  goods,  wares,  mer- 
chandise, medicines,  drugs,  jewelry,  precious  metals 
or  wares,  shall  (after  securing  a  quarterly  permit 
from  the  Chief  of  Police  to  carry  on  the  business)  pay 
a  license  fee  of  Ten  ($10.00)  Dollars  per  year." 
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And  Section  1279  of  the  Police  Code  (Part  II,  Chapter  VIII  of  the 
San  Francisco  Municipal  Code)  provides,  in  part,  that: 

"Before  any  person  shall  engage  in  the  business 
of  dealing  in  any  secondhand  goods,  wares,  merchandise, 
or  articles  of  any  description,  either  exclusively,  or 
in  conjunction  with  some  other  business,  he  must  make 
application  to  the  Police  Commission  for  a  permit 
therefor,  which  said  Commission  may,  by  resolution, 
grant  permission  to  said  applicant  to  receive  a 
license  from  the  Tax  Collector  upon  the  payment  of 
the  license  fee  required;  .  .  .  . " 

It  is  well  established  that  those  engaging  in  the  purchase 
or  sale  of  secondhand  goods  are  subject  to  municipal  regulation  and 
may  be  required  to  obtain  a  permit  and  pay  a  license  fee  to  conduct 
their  business.   This  is  true  whether  dealing  in  secondhand  goods 
constitutes  the  principal  business  or  .s  just  incidental  or  in  con- 
junction with  some  other  business.   (Lewis  V.  Quinn  [1933],  217  Cal. 
410:   In  re  Holmes  [1921],  187  Cal.  650T) 

Where  a  similar  regulatory  ordinance  was  involved,  "goods" 
was  defined  as  movables,  household  furniture,  personal  or  movable 
estate,  wares,  merchandise,  commodities  bought  and  sold  by  merchants 
and  traders;  and  "merchandise"  as  the  objects  of  commerce;  whatever 
is  usually  bought  and  sold  in  trade,  or  market,  or  by  merchants; 
goods,  wares,  commodities.   "Wares"  is  a  synonym  of  merchandise. 
(In  re  Holmes,  187  Cal.  640.)   "Goods"  has  further  been  defined  as 
movable  property,  every  species  of  property  which  was  not  real 
estate  or  freehold;  personal  property.   (In  re  Dees  [1920],  50  Cal. 
App.  11.)  Applying  the  foregoing  definitions  it  is  readily  apparent 
that  secondhand  store  fixtures  would  be  that  type  of  property  which 
is  subject  to  the  ordinance  quoted.   As  store  fixtures,  such  articles 
are  movables  or  personal  property  and  not  part  of  the  realty.   (See 
22  Cal.  Jur.  2d,  Fixtures,  Section  33,  p.  312;  Matz  v.  Miami  Club 
Restaurant  [Fla.  1939],  127  S.W.  2d  738.) 

You  are  advised,  therefore,  that  a  contractor  who  engages 
in  the  purchase  or  sale  of  secondhand  store  fixtures  is  required  to 
obtain  a  permit  and  pay  a  license  fee  pursuant  to  Section  138,  Part 
III,  of  the  San  Francisco  Municipal  Code  and  Section  1279  of  the 
Police  Code  (Part  II,  Chapter  VIII  of  the  San  Francisco  Municipal 


Code . ) 


Respectfully  submitted, 


THOMAS  M.  O'CONNOR 
City  Attorney 
To:  Mr.  Virgil  L.  Elliott 
Director 

Department  of  Finance  &  Records 
170  City  Hall 

San  Francisco  2,  California 
EAB/PJD 


OPINION  NO.  63-19 
May  6,  1963 


SUBJECT:   CONTRIBUTIONS  TO  HEALTH  SERVICE  SYSTEM  BY  SAN  FRANCISCO 
BOARD  OF  EDUCATION  ON  BEHALF  OF  ITS  EMPLOYEES 

Dear  Sir: 

You  have  requested  an  opinion  as  to  whether  the  San 
Francisco  Unified  School  District,  through  the  Board  of  Education, 
may  undertake  to  pay  all  of  the  employee  contributions  to  the 
Health  Service  System  and  one-half  of  the  employees'  dependents' 
contributions . 

OPINION 

The  Health  Service  System  is  established  under  the  pro- 
visions of  the  Charter  of  the  City  and  County  of  San  Francisco. 
(Charter  §§172.1  through  172.1.15) 

Section  172.1.11  creates  a  Health  Service  System  fund. 
It  contemplates  that  the  System  be  partially  supported  by  the 
members  and  partially  supported  by  the  taxpayers  and  requires  that 
the  City  and  County  of  San  Francisco  and  the  San  Francisco  Unified 
School  District  contribute  to  said  fund: 

(1)  All  amounts  necessary  for  the  efficient 
administration  of  the  System; 

(2)  Matching  contributions  equal  to  the 
amounts  contributed  by  the  members  of  the  System. 

However,  Section  172.1.11  imposes  a  limitation  on  the 
maximum  amount  which  shall  be  contributed  by  the  City  and  County 
and  the  Unified  School  District,  as  follows: 

"...  provided,  however,  that  the  total  amount 
contributed  by  the  city  and  county  and  the  school 
district  to  the  health  service  system  fund  in  each 
fiscal  year,  for  this  purpose,  shall  not  exceed  an 
amount  equal  to  the  tax  yield  that  can  be  produced 
in  each  fiscal  year  by  six  cents  in  the  tax  rate  on 
each  one  hundred  dollars  ($100.00)  valuation  of  the 
real  and  tangible  personal  property  assessed  in  and 
subject  to  taxation  by  the  city  and  county  and  the 
school  district.  .  ." 
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In  addition,  Section  172.1.11  prohibits  contributions  by 
the  City  and  County  and  the  Unified  School  District,  except  for  costs 
of  administration,  on  account  of  participation  in  the  benefits  of 
the  System  by  members'  dependents. 

Section  172.1.14  provides  that  all  expenses  of  the 
System  shall  be  paid  from  the  Health  Service  System  fund  and 
"except  as  herein  provided,  the  city  and  county  and  the  San 
Francisco  Unified  School  District  shall  not  appropriate  or 
contribute  funds  in  any  manner  for  the  purposes  of  the  system 
hereby  established  and  provided." 

The  Government  Code  of  the  State  of  California  authorizes 
a  school  district  to  provide  for  or  contract  for  a  health  service 
plan  for  the  benefits  of  its  employees.   (Government  Code  §53202) 
Under  the  provisions  of  the  Government  Code  a  School  District  is 
authorized  to  pay: 

"...  all  or  such  portion  as  it  may  elect  of  the 
premiums,  dues,  or  other  charges  for  health  and 
welfare  benefits  on  officers  and  employees  subject 
to  its  jurisdiction."  (Government  Code  §53205) 

and 

"...  all  or  such  portion  as  it  may  elect  of  the 
premium  for  group  accident  and  health  insurance  and 
medical  and  hospital  service  on  the  spouse  and 
dependent  children  under  the  age  of  21  of  such 
officers  and  employees  subject  to  the  jurisdiction 
and  for  whom  group  accident  and  health  insurance  or 
medical  and  hospital  service  contract  has  been 
procured."   (Government  Code  §53205.1) 

However,  these  provisions  of  the  Government  Code  do  not 
affect  the  limitations  imposed  by  Sections  172.1.11  and  172.1.14 
of  the  Charter. 

The  Health  Service  System  has  been  judicially  determined 
to  be  a  "municipal  affair."   (Butterworth  v.  Boyd,  12  Cal.  2d  140) 
As  such,  the  City  and  County  may  adopt  and  operate  such  a  system 
on  whatever  terms  and  conditions  it  may  wish  to  impose,  free  from 
control  by  the  State.   Therefore,  the  Charter  provisions  and 
conditions  mentioned  above  constitute  a  limitation  on  the  powers 
of  the  Health  Service  Board  and  it  can  neither  exact  nor  receive 
contributions  in  a  manner  or  in  an  amount  different  than  provided 
in  the  Charter. 
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The  provisions  of  the  Government  Code  quoted  above  do 
authorize  a  school  district  to  expend  funds  to  provide  health 
service  coverage  for  its  employees.   However,  these  provisions 
are  purely  permissive  and  do  not  in  any  way  relate  to  the  Health 
Service  System  of  the  City  and  County  or  authorize  the  Unified 
School  District  to  exercise  any  control  or  jurisdiction  over  the 
Health  Service  System  established  by  the  City  and  County,  except 
to  the  extent  that  the  Unified  School  District  could  provide  for 
the  withdrawal  of  its  employees  from  the  Health  Service  System. 
Therefore,  so  long  as  the  employees  of  the  Unified  School  District 
participate  in  the  Health  Service  System,  the  provisions  of  the 
Charter  govern  the  contributions  which  shall  be  made  by  the 
Unified  School  District  to  the  Health  Service  System 

Of  course,  under  the  provisions  of  the  Government  Code 
quoted  above  the  Unified  School  District  could  provide  a  health 
service  system  of  its  own  and  pay  all  or  a  portion  of  the  costs. 
In  such  a  situation,  the  Unified  School  District  could  then 
provide  for  the  withdrawal  of  its  employees  from  the  Health 
Service  System  of  the  City  and  County. 

You  are  advised,  therefore,  that  the  matter  of  the 
Unified  School  District's  contribution  to  the  Health  Service 
System  is  governed  by  the  provisions  of  the  Charter  and  that 
such  contribution  is  subject  to  the  limitations  imposed  by  the 
Charter. 

You  are  further  advised  that  a  change  in  this  subject 
matter  may  be  effected  only  by  a  Charter  amendment. 

Respectfully  submitted, 


THOMAS  M.   O'CONNOR 
City  Attorney 

TO:   Mr.  Irving  G.  Breyer 
Legal  Adviser 
Board  of  Education 
135  Van  Ness  Avenue 
San  Francisco  2,  California 
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OPINION  NO.  63-20 
May  31,  1963 


SUBJECT:   LUNCHEON  FACILITIES  AT  CALIFORNIA  PALACE  OF  THE 
LEGION  OF  HONOR  -  LEGALITY  THEREOF  AND  PROCEDURE 
REQUIRED 


Dear  Sir: 

Your  request   for  opinion  is   as   follows 


REQUEST 

"The  museum's  auxiliary,  Patrons  of  Art  and 
Music,  which  plays  so  important  a  role  in  supporting 
and  extending  the  activities  of  the  California  Palace 
of  the  Legion  of  Honor,  is  presently  contemplating  the 
introduction  of  simple  luncheon  facilities  here.   The 
need  for  such  facilities  has  long  been  felt  due  to  our 
relatively  isolated  location. 

"On  the  ground  floor  of  the  museum  there  is 
a  large  gallery,  with  an  adjoining  kitchen,  which, 
when  the  building  was  erected  in  1924,  was  intended 
for  a  lunch  room.   The  gallery,  equipped  with  built- 
in  showcases,  is  basically  used  for  exhibiting  our 
porcelain  and  silver  collection,  but  it  is  also  the 
setting  for  many  receptions  during  the  year. 

"The  special  committee  of  Patrons  of  Art  and 
Music  appointed  to  study  the  problem  of  providing 
restaurant  facilities  contemplates  discussions  with  a 
possible  concessionaire;  but  before  getting  too  deeply 
involved  with  such  a  project,  the  Committee  wishes  to 
be  certain  that  no  clearances,  other  than  approval  by 
the  museum's  Board  of  Trustees,  need  be  obtained.   For 
example,  it  has  occurred  to  the  Committee  and  to  me 
that  those  who  operate  the  Golfer's  House  (with  res- 
taurant) at  the  34th  Avenue  entrance  to  Lincoln  Park 
should  be  taken  into  consideration.    I  personally 
doubt  that  there  would  be  much  overlapping  of  clientele, 
Still  it  would  seem  advisable  to  know  about  any  likely 
protests  in  advance.   For  this  reason,  I  hope  you  will 
be  so  kind  as  to  render  us  an  opinion.    I  shall 
appreciate  hearing  from  you." 
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OPINION 


Under  the  provisions  of  Section  50  of  the  Charter 
of  the  City  and  County  of  San  Francisco,  exclusive  charge  of 
the  California  Palace  of  the  Legion  of  Honor,  the  lands  set 
aside  therefor  and  its  affairs  is  vested  in  its  board  of 
trustees.   Section  50  further  provides  that  "...  the 
administration  and  control  of  the  California  Palace  of  the 
Legion  of  Honor  shall  be  continued  with  the  powers  granted 
and  under  the  conditions  imposed  by  the  terms  of  the  donation 
and  accepted  by  the  city  and  county." 

In  order  to  determine  whether  any  "conditions"  were 
imposed  by  "the  terms  of  the  donation"  upon  the  powers  of  the 
board  of  trustees,  it  is  necessary  to  turn  to  the  language  of 
the  deed  of  gift,  dated  March  28,  1921,  by  which  A.  B.  Spreckels 
and  Alma  Spreckels  donated  to  the  predecessors  of  the  present 
trustees,  the  California  Palace  of  the  Legion  of  Honor,  its 
furnishings  and  works  of  art.   This  deed  first  recites  that 
the  deed  is  made  ".  .  .in  the  name  of  the  heroes  who  from  the 
beginning  of  time  have  died  to  make  men  free,  and  in  boundless 
love  for  the  youths  of  our  own  land  whose  sacrifices  in  the 
World's  War  furnish  the  most  sublime  example  of  devotion  to 
the  cause  of  humanity,"  and  then  goes  on  to  grant  and  give  the 
property,  in  trust,  to  the  trustees  "for  all  time  to  keep, 
preserve  and  maintain  the  said  building  and  its  contents  in 
the  manner  and  with  that  dignity  which  shall  be  best  fitted 
to  give  expression  to  these  sentiments  of  honor,  nobility  and 
patriotism  which  the  building  is  designed  to  commemorate." 
It  would  thus  appear  that  the  sole  limitation  expressed  in 
the  deed  of  gift  on  the  power  of  the  trustees  to  operate  and 
manage  the  California  Palace  of  the  Legion  of  Honor  is  the 
requirement  that  use  of  the  premises  must  be  consistent  with 
the  solemn  and  dignified  dedication  of  the  memorial.   Accord- 
ingly, assuming  that  the  type  of  luncheon  facilities  installed 
and  the  manner  in  which  they  are  conducted  will  be  carefully 
regulated  by  the  board  of  trustees  so  that  the  appearance  and 
operation  of  the  facilities  will  be  wholly  in  keeping  with  the 
spirit  of  the  memorial,  the  board  of  trustees  may  authorize 
installation  and  operation  of  whatever  facilities  they  deem 
appropriate.   The  agreement  authorizing  such  operation  must, 
of  course,  be  executed  by  the  board  of  trustees  and,  under 
the  provisions  of  Section  26  of  the  Charter,  either  prepared 
or  approved  by  this  office. 

There  is  nothing  in  the  lease  between  the  Recreation 
and  Park  Commission  of  the  City  and  County  of  San  Francisco 
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and  the  concessionaire  at  the  Lincoln  Park  Golf  Course 
Clubhouse  which  would  in  any  way  affect  the  operation  of 
luncheon  facilities  at  the  California  Palace  of  the  Legion 
of  Honor.   The  only  concession  granted  under  the  terms  of 
the  Lincoln  Park  Golf  Course  Clubhouse  lease  is  the  right 
to  sell  food  and  certain  beverages  from  the  clubhouse 
building  itself. 

You  are  so  advised. 

Respectfully  submitted, 


THOMAS  M.  O'CONNOR 
City  Attorney 


To:   Mr.  Thomas  C.  Howe,  Director 

California  Palace  of  the  Legion  of  Honor 

Lincoln  Park 

San  Francisco  21,  California 
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June  3,  1963 


SUBJECT:   BUILDING  CODE:   MOVABLE  PANELS,  WHETHER  tfALL  OR  PARTITION 
WITHIN  THE  MEANING  OF;  PROVISIONS  GOVERNING  TEMPORARY 
PARTITIONS 

Dear  Sir: 

Your  request  for  an  opinion  is  as   follows: 

REQUEST 

:iThe  Board  has  been  requested  to  approve  the 
use  in  San  Francisco  of  a  movable  partition  that 
is  not  structurally  fastened  to  a  building.   The 
partition  consists  of  a  series  of  3-foot  wide, 
light  weight,  combustible  panels  held  in  position 
by  an  inflatable  tube  at  the  top  of  the  panel  which 
when  inflated,  clamps  the  panel  into  position.  Ad- 
jacent panels  fit  together  by  a  tongue  and  groove 
joint  system.   Doors  can  be  included  by  provision 
of  a  four-foot  wide  panel  with  a  3-foot  door  therein. 
The  partition  can  be  used  to  divide  up  interiors  of 
buildings  in  a  number  of  ways.   Enclosed  is  a  descrip- 
tive sheet  showing  the  general  details  and  arrangements 
possible. 

"The  following  two  questions  are  asked: 

"1,   Does  the  partition,  when  installed  in  a 
building  to  sub-divide  areas,  constitute  a  wall 
subject  to  the  Building  Code  regulations? 

;i2.  If  it  is  not  deemed  a  wall,  what  regula- 
tions either  in  the  Building  Code  or  the  Fire  Code 
control  the  use  of  said  partition?" 

OPINION 

The  descriptive  sheet  which  you  attach  states:   'Just  set 
the  panels  in  place,  add  air  and  for  all  practical  purposes  you  have 
an  interior  wall  that  looks  and  functions  as  a  permanent  wall.  [They] 
are  equally  effective  as  semi- permanent  walls  or  walls  that  are  con- 
stantly being  moved.'1 

Section  202.23.1  of  the  Building  Code  defines  a  non-bearing 
wall  as  "a  wall  which  supports  no  load  other  than  its  own  weight,  ' 
and  an  interior  wall  as  a  wall  entirely  surrounded  by  the  exterior 
walls  of  the  building." 
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Section  202.16.1  defines  a  partition  as  ;An  interior  verti- 
cal separation  dividing  one  part  of  an  enclosure  from  another.  : 

Section  202.16.5  defines  a  permanent  partition  as  "a  bear- 
ing partition  separating,  or  a  partition  separating,  public  from 
private  space,  or  separating  tenants,1'  and  a  temporary  partition  as 
'a  non-bearing  partition  used  to  divide  space  occupied  by  one  tenant 
only."' 

Building  Code  Section  2213  B  refers  to  the  load  design  in 
'buildings  where  partitions  are  subject  to  relocation." 

Temporary  partitions  of  other  than  incombustible  materials 
may  be  used  to  subdivide  space  in  type  1,  2  and  3  structures  under 
the  conditions  specified  in  Building  Code  Sections  903  F,  904  F  and 
905  F,  but  they  may  not  be  used  for  such  purpose  in  type  4  or  5 
structures.   (Building  Code  Sections  906  F  and  907  F.). 

Building  Code  Section  903  F  states  that  temporary  partitions 
may  be  of  wood  and  glass  construction  of  single  wood  panels  not  less 
than  30  inches  wide,  'or  approved  similar  light  construction,"  up  to 
three-fourths  of  the  height  of  the  room  in  which  placed,  and  that  the 
upper  one- fourth  may  be  open  or  enclosed  with  plain  glass. 

!'Approved,:  as  used  in  the  Building  Code  in  connection  with 
any  material,  type  of  construction,  or  appliance  "means  meeting  the 
approval  of  the  Superintendent  [Bureau  of  Building  Inspection]  as  a 
result  of  investigation  and  tests  conducted  by  an  approved  agency, 
or  by  reason  of  accepted  principles  or  tests  by  national  authorities, 
technical,  health  or  scientific  organizations  or  agencies." 
(Building  Code  Section  201.). 

Where  the  Superintendent  has  denied  an  application  for 
approval  of  new  materials,  methods  and  types  of  construction  as 
complying  with  the  standards  of  safety  set  up  by  the  Building  Code, 
the  Board  of  Examiners  has  authority,  at  the  request  of  the  applicant 
to  determine  whether  such  materials,  methods  and  types  of  construc- 
tion comply  therewith  (Building  Code  Section  806  C) . 

In  specific  answer  to  your  questions: 

I.   Used  as  a  temporary  partition  in  conformance  with  the 
provisions  of  Building  Code  Sections  903  F,  904  F,  905  F  and  the 
approval  of  the  Superintendent  or  Board  of  Examiners,  the  partition 
you  describe  would  not  constitute  a  wall  and  would  not  be  subject  to 
the  Building  Code  requirements  for  walls. 
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2.   Sections  903  F,  904  F,  905  F,  906  F,  907  F,  and  806  C 
of  the  Building  Code  control  the  use  of  these  partitions. 

Respectfully  submitted, 


THOMAS  M.  O'CONNOR, 
City  Attorney. 


To:  Mr.  Robert  C.  Levy,  Secretary 
Board  of  Examiners 
Department  of  Public  Work3 
450  McAllister  Street,  Room  301 
San  Francisco  2,  California 
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June  7,  L963 


SUBJECT:   BOARD  OF  EXAMINERS,  WHETHER  MEMBER  OF  HAS  PERSONAL 

INTEREST  IN  SUBJECT  MATTER  OF  APPLICATION  FOR  VARIANCE 
AND  IS  DISQUALIFIED  FROM  VOTING  THEREON 

Dear  Sir: 

Your  request   for   an  opinion   is   as   follows: 

REQUEST 

1  One  of  the  matters  on  the  agenda  of  the  Board  of 
Examiners  is  the  variance  from  Section  2303.10  of  the 
Building  Code  which  was  filed  by  Eichler  Homes.   A 
copy  of  their  letter  dated  April  30,  1963  from  T.  Y. 
Lin  explaining  tne  reasoning  for  the  variance  is 
attached  hereto. 

"Basically,  the  point  of  issue  in  the  appeal  is  whether 
a  steel  frame  is  required  for  the  particular  building 
as  to  date,  this  Bureau  has  not  approved  any  ductile 
material  other  than  steel  for  thic  code  section. 

"One  of  the  members  of  the  Board  of  Examiners,  Mr.  Henry  J. 
Degenkolb,  representing  Structural  Engineers  Association 
on  the  Board,  has  a  contract  with  the  American  Iron  and 
Steel  Institute  regarding  a  review  of  this  problem  for 
the  institute.    I  am  attaching  hereto  a  copy  of  his 
letter  dated  May  7th  together  with  the  attachment  of 
the  outline  of  his  work  with  the  AISI  dated  October  22, 
1962.   Mr.  Degenkolb  informs  me  that  ae  is  currently 
working  on  this  matter. 

"The  Board  of  Examiners,  at  the  request  of  Mr.  Degenkolb, 
requests  your  opinion  as  to  whether  this  would  constitute 
a  conflict  of  interest  and  whether  Mr.  Degenkolb  may  act 
as  a  member  of  the  Board  to  review  this  request." 

OPINION 

It  is  a.  well-established  principle  of  the  common  lav;  that 
a  member  of  a  governmental  body  cannot  vote  on  a  matter  in  which  he 
has  a  direct  personal  or  pecuniary  interest  when  the  body  is  acting 
in  a  legislative  or  administrative  capacity.    (See  McQuillin, 
Municipal  Corporations, 3rd  Ed.,  Vol.  '':-,  p.  503;  C.J.i>.,  Vol.  62, 
p.  761.)   VTLen  the  governmental  body  is  acting  in  a  quad-judicial 
capacity,  a  more  rigid  test  is  applied  and  the  members  of  the  body 
hearing  the  matter  before  it  and  called  upon  to  make  a  decision 
thereon  must  be  completely  unbiased,  unprejudiced  and  impartial 
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in  their  consideration  thereof.   The  distinction  is  emphasized 
in  the  case  of  Robinson  y.  Hays ,  62  S.V7.  2d  1007,  where  the  court 
points  out,  pages  100G-1009: 

"The  first  idea  in  the  administration  of  justice 
is  that  a  judge  must  necessarily  be  free  from  all 
bias  and  partiality  ....   Whatever  right  a  member 
of  a  legislative  body  may  have  to  vote  upon  questions 
in  which  he  may  be  interested,  When  the  question  under 
consideration  is  purely  legislative,  he  cannot  do  so 
when  the  body  is  acting  judicially." 

The  general  test  as  to  when  a  governmental  body  is  acting 
quasi- judicially  is  set  forth  in  62  C.J. 3.,  page  761,  as  follows: 

"A  legislative  act  must  be  regarded  as  one  which 
prescribes  a  general  rule  of  conduct,  while  a  judicial 
act  is  one  which  imposes  burdens  or  confers  privileges 
in  specific  cases,  according  to  the  finding  of  some 
person  or  body,  whether  the  facts  exist  to  make  a 
general  rule  applicable  to  the  specific  case,  or  accord- 
ing to  the  discretionary  judgment  of  such  person  or 
board  as  to  the  propriety  of  imposing  the  burden  or 
granting  the  privilege  in  a  specified  case." 

In  the  present  situation,  the  Board  of  Examiners  is 
considering  an  application  requesting  a  variance  from  a  provision 
of  Section  2303.10  of  the  Building  Code  requiring  steel  frame  con- 
struction for  a  building.   Their  powers  in  connection  with  this 
request  for  a  variance  are  set  forth  in  Section  806. D  as  follows: 

"VThere  new  materials,  new  methods  and  types  of 
construction  are  not  involved,  the  Board  shall  have 
authority  to  consider  the  application  for  a  permit 
the  approval  of  which  would  require  a  variance  from 
the  provisions  of  this  Code. 

"If  the  Board  finds  that  such  variance  will  not 
result  in  a  condition  less  safe  and  less  desirable 
from  the  viewpoint  of  public  welfare  than  would 
result  from  the  enforcement  of  compliance  with  such 
provisions,  it  shall  recommend  to  the  Superintendent 
the  approval  of  such  permit.   Upon  receipt  of  such 
recommendation,  the  Superintendent  shall  approve  such 
permit.   The  Board  may  attach  to  such  recommendations 
any  conditions  which  public  safety  and  welfare  may 
require,  and  the  Superintendent  in  approving  such 
permit  shall  incorporate  such  conditions  therein." 

In  light  of  the  definition  of  what  constitutes  quasi- 
judicial  action  hereinabove  set  forth,  it  is  ray  opinion  that  the 
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Board  in  acting  on  applications  for  variance  under  Section  806. D 
is  acting  in  a  quasi-judicial  rather  than  a  legislative  or 
administrative  capacity.    (Also  see  the  following  cases  holding 
that  action  taken  on  applications  for  a  variance  is  quasi-judicial 
action;   Coleman  v.  Board  of  Appeal  of  Building  Department.  183 
N.E.  166;   State  v,  Quinlan.  162  So.  577;  Torrance  v.  Bladel.  155 
P.  2d  546;   Brandon  v.  Town  of  Montclair.  15  Atl .  2d  593.) 

V/hether  or  not  a  specific  interest  is  sufficient  to 
disqualify  a  member  of  a  governmental  body  from  acting  on  any 
particular  matter  is  necessarily  a  factual  one  depending  upon 
the  circumstances  of  the  particular  case.   Here  the  facts  as 
indicated  in  your  letter  and  its  accompanying  documents  reveal 
that  a  member  of  the  Board  of  Examiners,  Mr.  Henry  J.  Degenkolb, 
has  a  private  contract  with  the  American  Iron  and  Steel  Institute 
calling  for  review,  analysis  and  recommendations  to  the  Institute 
for  future  action  in  connection  with  the  basic  subject  matter  in- 
volved in  the  application  for  variance.    It  is  quite  possible 
that  Mr.  Degenkolb  could  act  with  complete  impartiality  in  this 
particular  matter,  but  under  the  authorities  herein  cited,  and 
others  considered  but  not  cited,  I  believe  that  he  has  a  sufficient 
personal  interest  in  the  subject  matter  to  disqualify  him  from  act- 
ing on  the  pending  application.   As  pointed  out  in  the  case  of 
S  &  L  Associates,  Inc.  v.  Washington  Township,  160  A.  2d  635,  644: 

"Basically,  the  question  is  v/hether  the  public 
official,  by  reason  of  a  personal  interest  in 
the  matter,  is  placed  in  a  situation  of  temp- 
tation to  serve  his  own  purposes,  to  the 
prejudice  of  those  to  whom  the  lav/  authorizes 
him  to  act.   The  validity  of  his  action  does 
not  rest  upon  proof  of  fraud,  dishonesty,  loss 
to  the  municipality,  or  whether  ne  was  in  fact 
influenced  by  nis  personal  interest.'' 

In  direct  answer  to  the  question  you  presented  you  are 
advised  that  it  is  my  opinion  that  Mr.  Degenkolb  may  not  act  as  a 
member  of  the  Board  of  Examiners  to  review  the  request  for  variance, 

Respectfully  submitted, 


THOMAS  M.  O'CONNOR 
City  Attorney 


To:  Mr.  Robert  C.  Levy,  Secretary 
Board  of  Examiners 
Department  of  Public  Works 
450  McAllister  Street 
San  Francisco  2,  California 


RAK/TJB 


OPIWION  NO.  63-23 
June  12,  1963 

SUBJECT:  MAJORITY  VOTE  OR  TWO-THIRDS  VOTE  OF  BOARD  OF  SUPERVISORS 

NECESSARY  TO  AMEND  SECTION  360  OF  THE  HEALTH  CODE  RELATING 
TO  EQUIPMENT  PERMISSIBLE  IN  AUTOMATIC  LAUNDRIES 

Deer  Supervisor  Hchahon: 

This  is  in  response  to  your  request  for  an  opinion  with 
respect  to  the  vote  required  by  the  Board  of  Supervisors  to  enact 
an  ordinance  which  would  amend  Section  360  of  the  Health  Code  to 
provide  for  the  use  and  installation  of  25-pound  washer-extractors 
in  automatic  laundries  in  San  Francisco. 

You  point  out  that  the  proposal  to  so  amend  the  health 
Code  was  proposed  to  and  considered  by  the  City  Planning  Commission 
and  that  the  result  of  the  Planning  Commission  s  consideration  and 
action  on  the  matter  was  a  divided  3-3  vote. 

Your  specific  question  is  wnether  the  proposed  amendment 
to  the  Health  Code  may  be  passed  by  a  simple  majority  vote  of  the 
Board  of  Supervisors  or  wnether  a  two-thirds  vote  is  required  for 
passage. 

OPINION 

Section  13  of  the  Charter  provides  that  action  by  the 
Board  of  Supervisors  shall  be  by  ordinance  or  resolution  passed 
or  adopted  by  a  majority  of  all  the  members  of  the  Board  at  each 
reading.   Consequently  legislation  is  passed  by  the  Board  by  a 
majority  vote  unless  under  other  provisions  of  the  Charter  or 
superseding  state  lav?  a  larger  vote  is  required  on  particular 
matters. 

Under  the  provisions  of  Section  117.1  of  the  Charter 
the  Planning  Commission  is  empowered  to  consider  and  hold  hearings 
on  proposed  changes  in  the  toning  ordinance  which  classifies  the 
uses  to  which  property  in  the  city  and  county  may  be  put,  on  its 
own  motion  or  on  the  application  of  interested  property  owners. 
If  the  Planning  Commission  disapproves  an  application  for  such  a 
change,  the  Board  of  Supervisors,  on  appeal,  may  disapprove  tne 
action  of  the  Commission  and  adopt  such  change,  but  it  may  only 
do  so  by  a  vote  of  not  less  than  two-thirds  of  all  members  of  the 
Board.   These  provisions  of  the  Charter  relate  to  quasi-judicial 
hearings  and  proceedings  on  proposals  for  changes  in  the  use 
classification  applying  to  particular  properties.   Thus,  for 
example,  if  the  present  proposal  w ere  on,_  to  reclassify  a  partic- 
ularly designated  property  used  for  an  automatic  laundry  from  one 
use  district  classification  to  another  use  district  classification 
and  the  proposal  were  disapproved  by  the  Planning  Commission,  it 
would  require  a  two-thirds  vote  of  the  Board  of  Supervisors  to 
overrule  the  decision  of  the  Commission. 
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Tue  proposal  presently  being  considered  by  the  Healtu 
and  Welfare  Committee  of  the  Board  however  is  an  amendment  to  tlie 
Health  Code  to  redefine  automatic  laundries.   The  Planning  Code 
provides  that  an  automatic  laundry  is  a  principal  use  in  a  C-l, 
C-2,  and  C-3  district  (Section  207.1(1),  200.1(a),  and  209.1(a)). 
The  proposal  affects  use  districts  as  establisaed  by  the  Planning 
Code,  as  this  code  which  restricts  automatic  laundries  to  certain 
use  districts,  incorporates  by  reference  the  definition  of  the 
automatic  laundries  as  contained  in  Section  350  of  the  Health  Code. 
Kov;ever,  it  is  not  a  proposal  to  change  tae  use  classification  of 
any  particular  property  within  the  contemplation  of  Section  117.1 
of  tne  Charter. 

Consequently  you  are  advised  that  under  the  provisions 
of  Section  13  of  the  Charter  the  proposed  legislation  may  be 
passed  by  a  simple  majority  vote  of  the  Eoard  of  Supervisors. 

Respectfully  submitted, 


THOHAS  M.  O'CONNOR 
City  Attorney 


To:   Supervisor  Clarissa  Shortall  hciiahon 
23  5  City  hall 
om   Francisco  2,  California 


RAK/BJU 


OPINION  NO.  63-24 
June  12,  1963 


SUBJECT:   RIGHT  OF  CITY  TO  WAIVE  ITS  RIGHT  TO  ENFORCE  LIENS 
FOR  HOSPITAL  CARE  AGAINST  AFTER-ACQUIRED  PROPERTY 
OF  RECIPIENT  OF  AID  UNDER  WELFARE  AND  INSTITUTIONS 
CODE  SECTION  2603 


Dear  Sir: 


Your  request  for  an  opinion  is  as   follows: 


REQUEST 

"The  Finance  Committee  would  appreciate  receiving 
your  opinion  on  Section  2603  of  the  Welfare  and  Insti- 
tutions Code,  'Right  of  County  to  Sue  Relief  Recipient 
Acquiring  Property,  etc.1 

"Has  the  State  pre-empted  the  field  so  that  the 
City  and  County  of  San  Francisco  may  not  waive  its 
rights  to  enforce  liens  (collect)  against  the  property 
acquired  after  the  granting  of  aid  to  the  recipient?" 

OPINION 

Your  request  for  opinion  arises  out  of  a  proposed 
amendment  of  Article  3  of  the  Health  Code  (Part  II,  Chapter  V  of 
the  San  Francisco  Municipal  Code)  referred  to  your  Committee  and 
relating,  in  part,  to  the  reimbursement  of  the  City  ana  County 
of  San  Francisco  for  services  received  in  its  medical  facilities. 

The  present  Health  Code  provides  that  an  applicant  for 
admission  to  and  treatment  in  such  facilities  shall  execute  an 
agreement  to  reimburse  the  City  and  County  for  the  actual  cost  of 
care  received  therein  secured  by  a  lien  upon  all  property,  real, 
personal  or  mixed,  then  owned  or  thereafter  acquired  by  the  appli- 
cant (Health  Code  Sec.  153). 

The  proposed  legislation,  submitted  by  the  Department 
of  Public  Health,  carries  forward  the  provisions  of  Section  153 
of  the  Health  Code  with  the  exception  that  a  lien  against  any 
real  property  being  used  as  a  home  by  the  applicant  may  be  fixed 
in  an  amount  based  upon  the  applicant's  interest  in  such  property 
and  upon  his  financial  ability  to  pay  the  costs  of  care,  i.e., 
in  a  proper  case  the  lien  could  be  fixed  in  an  amount  less  than 
cost  in  full.   However,  if  the  applicant,  subsequent  to  the  re- 
ceipt of  care  and  treatment,  acquired  other  additional  property 
the  right  of  the  City  and  County  to  recover  up  to  the  full  cost 
of  care  is  expressly  reserved.   Where  a  lien  had  been  fixed  in  an 
amount  less  than  cost  in  full,  this  right  to  recover  for  any 
amount  in  excess  of  the  amount  of  the  lien  would  be  unsecured. 
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A  counter  proposal  has  been  submitted  to  your  Committee 
by  a  citizen's  group  differing  from  the  Department  of  Public 
Health's  proposal  in  that  it  would  waive  the  right  of  the  City 
and  County  against  after- acquired  property  as  to  any  amount  in 
excess  of  the  amount  that  had  been  determined  as  within  the  finan- 
cial ability  of  the  applicant  to  pay  at  the  time  the  care  was 
received. 

Your  inquiry  concerns  these  conflicting  proposals  and 
asks  if  applicable  State  law  precludes  the  enactment  by  your  Board 
of  the  latter  proposal. 

Section  2603  of  the  Welfare  and  Institutions  Code,  re- 
ferred to  in  your  inquiry,  reads  as  follows: 

"Right  of  county  to_  sue  relief  recipient  acquir- 
ing property;  Appointment  _oT  guardian:  Sale  or 
encumbrance  of  property.   if  a  person  for  the  support 
of  whom  public  moneys  have  been  expended  acquires 
property,  the  county  shall  have  a  claim  against  him 
to  the  amount  of  a  reasonable  charge  for  moneys  so 
expended  and  such  claim  shall  be  enforced  by  action 
against  him  by  the  district  attorney  of  the  county  on 
request  of  the  board  of  supervisors.   In  a  proper  case 
therefor  the  district  attorney  shall  apply  to  the 
proper  court  for  the  appointment  of  a  guardian  of  the 
person  or  estate,  or  both,  of  the  indigent.  The  sup- 
port of  such  indigent  from  public  funds  shall  be  deemed 
a  ground  for  sale  or  encumbrance  of  his  property  under 
the  provisions  of  Section  1530  of  the  Probate  Code." 

Other  provisions  of  the  Welfare  and  Institutions  Code 
pertinent  to  this  discussion  are  Sections  15,  2600  and  2601  (in 
part)  reading  as  follows: 

"§15.   Shall  and  may.   'Shall'  is  mandatory  and 
'may'  is  permissive." 

"§2600.   Establishment  of  county_policies.  The 
board  of  supervisors  of  any  county  may  establish  Its 
own  policies  with  reference  to  the  amount  of  property, 
if  any,  a  person  shall  be  permitted  to  have  while  re- 
ceiving public  assistance,  to  the  end  that  so  far  as 
it  is  possible  an  applicant  for  public  relief  shall 
be  required  to  apply  his  own  property  to  his  support." 

"§2601.   Transfer  and  management  of  property . 
As  a  condition  to  the"  grant  or  continuation  of  aid  to 
an  indigent  the  board  of  supervisors  may  require  as 
security  for  the  moneys  so  expended  that  the  applicant 
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transfer  or  grant  to  it  such  property  or  interest  in 
property  as  the  applicant  has,  or  such  portion  there- 
of or  estate  therein  or  lien  thereon  as  the  board 
specifies.   ..." 

The  State  Legislature  in  its  current  session  has  enacted 
major  changes  in  the  Welfare  and  Institutions  Code  (Assembly  Bill 
No.  59),  some  of  which  limit  the  scope  of  the  foregoing  sections. 
In  general,  these  changes  prohibit  county  liens  for  hospitalization 
of  adult  recipients  of  any  federally-aided  welfare  program,  i.e., 
Old-Age  Security,  Aid  to  Needy  Blind,  Aid  to  Needy  Disabled,  and 
Medical  Assistance  for  the  Aged.   (Assembly  Bill  No.  59,  Sections 
4,  11,  11.5.)  However,  Welfare  and  Institutions  Code  Sections 
2600,  2601  and  2603  are  still  applicable  to  cases  not  falling  with- 
in one  of  the  foregoing  categories. 

The  proponents  of  the  counter  proposal  have  submitted  a 
memorandum  wherein  they  urge  that  statutory  and  case  law  support 
their  position  that  the  Board  of  Supervisors  may,  in  the  exercise 
of  its  discretion,  impose  a  lien  or  not;  that  the  amount  of  any 
lien  so  imposed  is  within  the  Board's  discretion;  that  any  claim 
against  after-acquired  property  is  limited  to  a  "reasonable  charge" 
and  that  the  plain  meaning  of  ''reasonable  charge"  is  something 
other  than  cost  in  full;  that  the  Board  has  absolute  discretion 
to  determine  said  "reasonable  charge"  and  therefore  the  Board  may 
enact  legislation  wherein  the  City  and  County  waives  its  right  to 
claim  reimbursement  from  after-acquired  property  of  a  recipient 
of  county  hospital  care  and  treatment  in  excess  of  the  amount 
determined  as  within  the  recipient's  ability  to  pay  at  the  time 
of  admission. 

It  is  clear  that  the  imposition  of  liens  and  the  amount 
thereof  is  within  the  discretion  of  a  county  board  of  supervisors 
(Welfare  and  Institutions  Code,  Sees.  15,  2601,  supra);  that  claims 
against  after-acquired  property  are  limited  to  a  "reasonable 
charge"  (Welfare  and  Institutions  Code  Sec.  2603,  supra);  and 
that  the  board  of  supervisors  has  discretion  to  determine  what 
constitutes  a  "reasonable  charge"  in  any  given  case  (Welfare  and 
Institutions  Code  Sec.  2603,  supra). 

However,  it  cannot  be  said  unequivocally  that  the  plain 
meaning  of  "reasonable  charge"  as  used  in  Welfare  and  Institutions 
Code  Sec.  2603,  supra,  is  something  other  than  cost  in  full. 
"Reasonable"  has  been  defined  as  "not  more  or  less  than  reason 
dictates  within  due  or  just  limits;  proper."   (Webster's  New 
International  Dictionary,  2nd  Ed.)  What  is  "reasonable"  in  any 
given  case  depends  upon  all  the  facts  and  circumstances  therein 
and  in  the  fixing  of  a  reasonable  charge  for  hospital  care  and 
treatment  given  to  an  applicant  who  thereafter  acquires  property 
the  due  or  just  limits  may  range  from  no  charge  to  cost  in  full. 
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In  other  words,  the  language  of  Welfare  and  Institutions  Code 
Sec.  2603  creates  a  right  in  a  county,  quasi-contractual  in 
nature  (Co.  of  Santa  Clara  v.  Robbiano,  130  Cal.  App.  2d  845)  to 
recover  trom  a  recipient  of  county  aid  who  afterwards  acquires 
property  if  it  is  determined  that  the  recipient's  financial  cir- 
cumstances have  changed  sufficiently  to  warrant  a  demand  that  he 
reimburse  the  county,  in  whole  or  in  part,  for  the  cost  of  his 
care.   In  a  proper  case,  a  determination  that  the  amount  to  be 
recovered  is  cost  in  full  would  be  ^reasonable.1' 

The  basic  issue  remaining  deals  with  the  power  of  the 
Board  of  Supervisors  to  enact  legislation  irrevocably  waiving  the 
quasi-contractual  right  created  by  Welfare  and  Institutions  Code 
Sec.  2603,  supra,  in  the  City  and  County  to  seek  reimbursement  up 
to  cost  in  full  from  a  recipient  of  aid  who  afterwards  acquires 
property. 

Such  legislation,  in  certain  cases,  e.g.,  one  in  which 
a  recipient  of  county  aid  afterwards  acquired  property  of  a  value 
sufficient  to  pay  for  his  aid  in  full  without  imposing  an  undue 
financial  burden  upon  him,  would  amount  to  a  compromise  without 
consideration  by  the  City  and  County  of  a  claim  in  respect  to  which 
no  bona  fide  controversy  could  exist.  The  general  rule  in  such 
cases  is  that  a  municipality  has  no  power  to  compromise  the  claim 
in  that  it  would  amount  to  an  unlawful  diversion  of  public  money 
to  a  private  use.   (Getz  v.  Harvey,  118  F.  2d  817;  Cole  v.  Burton, 
232  S.W.  2d  833;  Township  of  Otsego  Lake  v.  Kirsten,  40  N.W.  26; 
15  A.L.R.  2d  1376,  1377 
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In  Goodall  v.  Brite.  11  Cal.  App.  2d  540,  the  rules  and 
regulations  adopted  by  the  Kern  County  Board  of  Supervisors  for 
the  operation  of  the  county  hospital  permitted  the  admission  and 
treatment  without  payment  therefor  of  patients  who  were  able  to 
pay  in  full  or  in  part  for  the  costs  of  such  care.  The  court,  in 
pointing  out  that  such  action  amounted  to  the  use  of  public  moneys 
for  private  purposes  in  violation  of  California  Constitution  Art. 
IV,  Sec.  31,  emphasized  the  fiduciary  duty  of  the  Board  of  Super- 
visors as  follows: 

,;In  its  rules  of  admission  it  [the  board  of  supervisors] 
should  have  the  power  to  provide  for  the  payment  for 
care  by  those  not  financially  able  to  secure  hospitali- 
zation in  a  private  institution,  the  amount  to  be  paid 
to  be  determined  in  its  maximum  by  the  cost  to  the  county 
of  hospitalization  of  each  individual  patient  and  charged 
to  the  patient  on  his  ability  to  pay.   In  the  administra- 
tion of  public  funds  the  supervisors  are  acting  as  trustees 
and  they  should  so  administer  those  funds  as  to  lTgFTten 
^he  taxpayers"1- burden  as  much  as  possible .""   {Emphasis 
added")   (IT"! :"aT.  App.  2d  "540  at  page  55T.) 
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The  Goodall  case,  supra,  established  the  principle 
that  a  county  hospital  cannot,  except  in  an  emergency  case,  admit 
individuals  who  are  financially  able  to  secure  hospitalization 
in  a  private  institution.  The  decree  of  injunction,  as  modified 
by  the  Appellate  Court,  provides  that  the  county,  in  order  to 
carry  out  this  mandate,  must  investigate  every  applicant  prior  to 
admission,  except  emergency  cases,  to  determine  whether  or  not 
such  applicant  qualifies  for  admission.  Emergency  cases  are  to 
be  admitted  for  treatment  with  investigation  to  follow  and  full 
cost  of  hospitalization  should  be  collected  from  those  found  able 
to  pay,  and  from  those  who  are  not  able  to  pay  in  full  a  fair 
amount  should  be  collected  based  upon  their  financial  circumstance: 
as  disclosed  by  the  investigation.   By  the  same  token,  it  is  my 
opinion  that  Sec.  2603  of  the  Welfare  and  Institutions  Code, 
supra,  requires  that  the  county  make  a  determination  as  to  whether 
a  recipient  of  hospital  care  who  afterwards  acquires  property  is 
thereupon  financially  able  to  pay  the  county  in  an  amount  over 
and  above  the  amount  as  established  as  within  his  financial  abil- 
ity at  the  time  he  received  such  care  and  that  the  enactment  of 
legislation  by  the  Board  of  Supervisors  in  the  form  advocated  by 
the  citizens'  group  could,  in  certain  cases,  amount  to  an  unlawful 
diversion  of  public  money  to  a  private  use  and  would  be  violative 
of  California  Constitution  Art.  IV,  Sec.  31. 

You  are  advised  accordingly. 

Respectfully  submitted, 


THOMAS  M.  O'CONNOR 
City  Attorney 


To:   Mr.  Robert  J.  Dolan 

Clerk  of  the  Board  of  Supervisors 

235  City  Hall 

San  Francisco  2,  California 


JJS/TJB 


OPINION  NO.    63-25 
June    12,    1963 


SUBJECT:      ART   COMMISSION  POWER  TO  DISAPPROVE  DEMOLITION  OF 
BUILDING   IN   CONJUNCTION  WITH  CONSTRUCTION  OF 
HEALTH   CENTER 

Dear  Sir: 

Your  request   for  an  opinion  is   as   follows: 

REQUEST 

"The  Eureka-Noe  Health  Center,  which  is  the  first 
of  five  planned  District  Health  Centers,  is  to  be 
financed  by  State  and  Federal  funds  amounting  to 
$307,700  and  City  appropriation  amounting  to  $257,100, 
with  the  total  project  cost  being  $564,800.   The  State 
and  Federal  funds  are  contingent  upon  the  maintenance 
of  an  exacting  schedule,  providing  for  award  of  con- 
tract on  or  before  April  1,  1964. 

"The  site  was  selected  by  the  Departments  of  Public 
Health  and  Public  Works,  and  approved  by  the  Department 
of  City  Planning  as  well  as  the  State  and  Federal  agen- 
cies involved,  and  is  located  at  17th  Street  between 
Pond  and  Prosper  Streets.  The  Health  Department  and  the 
Department  of  City  Planning  both  feel  that  the  site  is 
the  proper  location  for  this  district  health  center, 
and  is  included  as  such  on  the  Master  Plan.  The  Spring 
Valley  Water  Company  built  a  pumping  station  at  this 
location  in  1894.  The  original  red  brick  building  is 
still  in  existence  although  it  has  not  been  used  for  its 
intended  purpose  since  January  1,  1929.  The  site  was 
surplus  to  the  needs  of  the  Water  Department  and  was 
acquired  by  the  Health  Department  for  the  historical  value 
of  $16,500. 

"On  May  2,  1963  schematic  drawings  of  the  proposed 
health  center  building  were  submitted  to  the  Art  Commission 
for  approval.   The  plan,  as  developed  by  the  City  Archi- 
tect, called  for  the  demolition  of  the  existing  brick 
building  to  allow  for  the  construction  of  the  new  facility. 
On  May  6,  1963,  by  Resolution  No.  8223-1963-S,  the  Com- 
mission disapproved  this  submission  with  the  statement 
'Prepare  alternate  proposal  preserving  old  building  and 
as  much  amenities  of  site  as  possible.1 

"After  a  review  of  the  entire  matter  by  this  Depart- 
ment, a  letter  dated  May  13,  1963  was  sent  to  the  Art 
Commission  covering  the  following  points: 
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"1.   Stressed  urgency  of  proceeding  with  the  plans 
since  the  State  subsidy,  in  total  amount  of 
$307,746,  would  be  lost  unless  construction 
contract  is  awarded  by  April  1,  1964. 

"2.   Pointed  out  that  the  existing  brick  building 
contains  only  3300  sq.  ft.  in  floor  area 
whereas  the  new  health  center  requires  15,000 
sq.  ft.  floor  area. 

"3.  Called  attention  to  the  fact  that  the  existing 
building  is  of  unreinforced  brick,  and  that 
the  cost  of  reconstructing  it  to  conform  to 
present  day  standards  would  involve  additional 
funds  not  available.   Also  that  its  retention 
would  severely  restrict  parking  on  the  site. 

"4.   Requested  that  the  Commission  approve  the 
schematic  drawings  with  such  conditions  as 
they  may  wish  to  impose,  other  than  that  the 
old  building  be  preserved  (since  this  was, 
for  practical  reasons,  an  unrealistic  re- 
quirement) . 

"On  June  3,  1963,  in  compliance  with  Art  Commission 
Resolution  No.  3223-1963-3,  a  second  letter  was  written 
to  the  Commission  submitting  a  revised  schematic  design 
which  incorporated  all  of  the  suggestions  of  the  Art  Com- 
mission other  than  that  the  old  building  be  retained. 
This  letter  also  enclosed  a  plan  using  the  old  building, 
which  was  prepared  pursuant  to  the  Commission's  request 
of  May  6,  1963  but  which  was  not  acceptable  to  the  Health 
Department  nor  to  this  Department  with  regard  to  the 
functional  relationship  of  the  various  elements,  and 
included  data  showing  that  the  reconstruction  and  reno- 
vation necessary  to  include  the  old  building  as  part  of 
the  new  Health  Center,  would  cost  approximately  $63,800 
more  than  comparable  space  in  a  new  building. 

"On  June  3,  1963  the  Art  Commission  approved  the 
revised  schematic  design  but  in  language  as  follows: 

'Building  design  only  approved;  parking,  land- 
scaping, and  demolition  of  existing  main  building 
disapproved.   Recommend  that  if  the  Health  Center 
cannot  within  available  funds  retain  and  make  use 
of  the  existing  building,  an  appropriate  public 
use  be  found  for  the  existing  main  building  and 
an  ample  site  for  the  Health  Center  be  provided 
exclusive  of  the  area  occupied  by  the  existing 
main  building  ana  existing  planting. ' 
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"We  do  not  feel  that  the  existing  brick  building 
should  be  used  as  part  of  the  proposed  health  facility, 
and,  because  of  the  time  factor  involved,  we  do  not 
think  that  it  is  possible  to  find  a  new  site  for  the 
facility.   In  addition,  I  wish  to  point  out  that  there 
are  no  funds  available  for  the  purchase  of  a  new  site 
in  the  neighborhood,  even  if  a  suitable  site  could  be 
found . 

"I  respectfully  request  opinions  on  the  following 
points: 

"1.   Is  it  within  the  power  of  the  Art  Commission 
to  disapprove  the  demolition  of  the  old 
building,  which  demolition  is  required  for 
the  construction  of  the  new  health  center 
facility? 

"2.   Can  the  Art  Commission  require  that  the  old 
building  be  used  as  part  of  the  health  center 
when  the  Health  Department  and  the  Department 
of  Public  Works  do  not  feel  that  this  would 
result  in  a  proper  facility? 

M3.   Can  the  Art  Commission  require  that  we  find 
a  new  site  for  the  health  facility  in  order 
that  the  old  brick  building  may  be  preserved 
for  other  purposes?" 

OPINION 

In  my  opinion  the  Art  Commission  possesses  none  of 
these  powers. 

Section  46  of  the  Charter  defines  the  powers  of  the 
Art  Commission.   So  far  as  here  material,  section  46  provides 
that  no  work  of  art  shall  be  contracted  for  or  placed  or  erected 
on  city  property  unless  the  work  of  art,  or  a  design  or  model  of 
the  same,  together  with  its  proposed  location,  "shall  first  have 
been  submitted  to  and  approved  by  the  commission;"  that  the  com- 
mission shall  have  similar  powers  with  respect  to  the  "design  of 
buildings"  and  other  structures  erected  or  to  be  erected  on  land 
belonging  to  the  city;  and  that  "said  commission  shall  so  act 
and  its  approval  shall  be  required  for  every  such  structure  which 
shall  hereafter  be  erected  or  contracted  for."   Pertinent  provi- 
sions as  to  what  is  a  "work  of  art,"  and  the  Commission's  powers 
over  existing  works  of  art,  are  referred  to  below. 

Reasonably  construed,  section  46,  as  respects  the  Cora- 
mission's  powers  over  the  design  of  buildings,  means  that  plans 
for  a  proposed  city  building  shall  be  submitted  to  the  Art  Com- 
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mission  so  that  it  can  approve  or  disapprove  its  design  from  an 
esthetic  point  of  view. 

City  boards  and  commissions  have  only  the  powers  which 
have  been  expressly,  or  by  necessary  implication,  conferred  upon 
them,  and  if  there  is  a  fair,  reasonable  and  substantial  doubt 
concerning  existence  of  the  power,  such  doubt  must  be  resolved 
against  its  existence.   (Wheeler  v.  City  of  Santa  Ana,  81  C.A.  2d 
811,  816.)   "If  the  charter  does  not  expressly  or  impliedly  confer 
such  power,  the  power  does  not  exist."   (Dierssen  v.  Civ.  Serv. 
Com..  43  C.A.  2d  53,  61.) 

Section  46  does  not  expressly  or  by  implication  give 
the  Commission  power  to  determine  whether  an  old  building  shall  be 
demolished  to  make  way  for  a  new  one.   It  gives  the  Commission 
power  to  approve  or  disapprove  the  design  of  a  new  building,  but 
not  to  prevent  demolition  of  the  old  one. 

Section  46  does  state  that:   "No  existing  work  of  art 
in  the  possession  of  the  city  and  county  shall  be  removed,  re- 
located or  altered  in  any  way  without  the  approval  of  the  commis- 
sion, except  as  otherwise  provided  herein."  But  the  old  building 
is  not  a  "work  of  art"  as  that  term  is  defined  in  section  46. 
The  section  states:   "The  term  'work  of  art'  as  used  in  this 
charter  shall  comprise  paintings,  mural  decorations,  stained  glass, 
statues,  bas  reliefs  or  other  sculptures;  monuments,  fountains, 
arches  or  other  structures  of  a  permanent  or  temporary  character 
intended  for  ornament  or  commemoration."  The  general  words  "other 
structures"  do  not,  when  reasonably  construed,  include  a  pumping 
station  erected  by  a  water  company.   Rather  they  refer  to  other 
structures  of  the  same  general  character  as  "monuments,  fountains, 
arches  .  .  .  intended  for  ornament  or  commemoration."  Where 
general  words  follow  the  enumeration  of  particular  classes  of 
things,  the  general  words  will  be  construed  as  applying  only  to 
things  of  the  same  general  nature  or  class  as  those  enumerated. 
(45  Cal.  Jur.  2d  651.)  A  water  company  pumping  station  is  not 
of  the  same  general  nature  or  class  as  a  monument,  fountain  or 
arch.   Furthermore,  this  pumping  station  was  intended  to  be  part 
of  the  property,  operative  property,  of  a  private  corporation, 
the  Spring  Valley  Water  Company.   It  was  not  a  public  building, 
and  was  not  intended  for  ornament  or  commemoration  in  the  sense 
of  a  public  monument,  fountain  or  arch.   Its  subsequent  acquisitio 
by  the  Water  Department  was  not  for  purposes  of  ornament  or  com- 
memoration. 

It  has  been  suggested  that  the  provision  in  section  46 
that  no  existing  work  of  art  in  the  possession  of  the  city  shall 
be  removed  without  the  approval  of  the  Commission,  coupled  with 
the  provision  that  the  Commission  shall  have  similar  powers  with 
respect  to  the  design  of  buildings  "erected  or  to  be  erected"  on 
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land  belonging  to  the  city,  means  that  no  existing  city  building 
shall  be  removed  without  Commission  approval. 

But  the  section  does  not  so  state.   And  to  attribute 
this  meaning  to  it  would  be  to  (1)  regard  all  buildings  as  works 
of  art  which,  as  that  term  is  defined  in  the  section,  they  are  not, 
(2)  ignore  the  fact  that  the  only  aspect  of  buildings  over  which 
the  Commission  has  been  given  power  is  their  design,  and  (3)  dis- 
regard the  fact  that  an  existing  building  is  an  accomplished  fact 
the  design  of  which  in  the  nature  of  things  the  Commission  cannot 
control. 

To  say  that  the  Commission  controls  the  design  of  exist- 
ing city  buildings  when  it  prevents  their  demolition,  and  that 
therefore  it  has  power  to  prevent  their  demolition,  is  to  read  a 
doubtful  power  into  section  46.   A  fair,  reasonable  and  substantial 
doubt  as  to  the  existence  of  a  power  is  to  be  resolved  against  its 
existence.  And  in  the  construction  of  a  statute  it  is  improper  to 
insert  what  has  been  omitted  or  to  omit  what  has  been  inserted. 
(Code  Civ.  Proc.  §1858.)   In  this  latter  connection,  the  next 
sentence  of  section  46,  which  states  that  the  commission  shall  so 
act  and  its  approval  shall  be  required  for  every  structure  "which 
shall  hereafter  be  erected  or  contracted  for,"  shows  that  it  is 
the  design  of  buildings  to  be  erected,  not  those  heretofore  erect- 
ed, over  which  the  Commission  is  intended  to  have  control. 

The  expert  views  of  Art  Commission  members  as  to  the 
historical,  educational  and  cultural  values  which  would  be  pre- 
served by  not  demolishing  the  building  should  be  given  careful 
consideration  by  city  officers  who  must  make  final  decisions  with 
respect  to  the  health  center.   As  a  legal  matter,  however,  it  is 
my  opinion  that  Charter  section  46,  which  requires  approval  of 
the  Art  Commission  with  respect  to  the  design  of  buildings  on 
public  property,  does  not  carry  with  it  the  inferential  power  to 
prevent  demolition  of  another  building  on  the  site  if  the  design 
of  the  new  building  would  otherwise  be  acceptable  to  the  Art 
Commission. 

As  respects  your  inquiry  as  to  the  power  of  the  Com- 
mission to  require  that  the  old  building  be  used  as  part  of  the 
new  health  center,  this  depends  on  the  Commission's  power  to 
prevent  its  demolition.   Not  having  that  power,  the  Commission 
cannot  require  that  the  old  building  be  used  as  part  of  the  new 
health  center. 

For  the  same  reason  (lack  of  power  to  prevent  demolition^ 
the  Commission  cannot  require  the  Public  Works  and  Health  Depart- 
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ments  to  find  a  new  site  for  the  health  facility  so  that  the  old 
building  may  be  preserved  for  other  purposes. 


Respectfully  submitted, 


THOMAS  M.  O'CONNOR 
City  Attorney 


To:   Mr.  S.  M.  Tatarian 

Director  of  Public  Works 

260  City  Hall 

San  Francisco  2,  California 


GEB/TAT 


OPINION  NO.  53-26 
June  21,  1953 


SUBJECT:      RECORDER'S   RECORDS    -   LFG/LITY  OF  /DDING  /SSESSOR:S   BLOCK 
AND  LOT  NUMBERS   TO  REFERENCE   SYSTEM 

Dear  Sir  : 

Your  request  foi  ?n  opinion  is  rs  follows: 

REQUEST 

"1.   Whether  the  Recorder  may  note  on  the  ^o^umen 
itself  the  Assessor's  block  en.i  lo ;  number. 

2.  Whether  the  Recorder  may  require  p arsons 
filing  documents  relating  to  real  property 
matters  to  first  note  thereon  the  Assessor's 
block  and  lot  numbers. 

3.  Whether  the  Recorder  may  add  another  column 
to  grantee  and  grantor  indexes  to  indicate 
block  ano.  lot  numbers,  when  applicable . :< 

OPINION 

In  my  opinion  the  answer  to  each  of  these  questions  ?.s 
in  the  negative. 

The  system  of  recordation  of  instruments  affecting  title 
to  land  is  of  statutory  creation  and  all  changes  affect?ng  the 
mode  of  recording  or  the  general  format  of  any  indexes  must  be  in 
accordance  with  the  Government  Code.   /  discussion  of  each  ques- 
tion in  the  order  you  present  them  follows: 

1.   Sections  27203,  27320  and  27321  contain  the  provi- 
sions governing  notations  or  entr.^s  to  bu  made  on  instrum_>n  s 
being  recorded. 

3  2 7 2C 3 .   Improper  recording  of  instruments;  altera* 

tio ns;  pcnelt.es;  exception 

/ ny  recorder  to  whom  an  instrument  proved  c; 
acknowledged  according  to  law  or  any  paper  or  notice 
which  may  by  law  be  recorded  is  delivered  fox  record 
Is  liable  to  the  party  aggrieved  fox  thr    Lmes  the 
amount  of  the  damages  occasioned  thereby,  if  he 
commits  any  of  the  following  acts. 

(p)  Neglects  or  refuses  to  record  the  instru- 
ment,  paper,  oi  notice  within  e  reaaenable 
time  after  receiving  it. 
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(b)  Records  any  instrument,  paper,  or  notice, 
wilfully  or  negligently,  untruly,  or  in  any 
manner  other  than  that  prescribed  by  this 
chapter. 

(c)  Neglects  or  refuses  to  keep  in  his  office  or 
to  make  the  propel  entries  in  the  indices 
required  by  this  chapter. 

(d)  /Iters,  changes,  obliterates  or  inserts  any 
new  matter  in  any  records  depositedin  tus 
office.   The  recorder  may  make  marginal 
notations  on  the  records  in  his  office 
indicating  the  affixing  of  internal  revenue 
stamps  to  documents  subsequent  to  recorda- 
tion or  the  affixing  of  such  stamps  to 
original  deeds  on  file  in  the  office  of  the 
registrar  of  titles. ': 

::§  2732C.   Manner  of  recording 

When  any  instrument  authorized  by  law  to  be 
recorded  is  deposited  in  the  recorder's  office  for 
record,  the  recorder  shall  endorse  upon  it  the 
proper  filing  number  in  the  order  in  which  it  is 
deposited,  the  year,  month,  day,  hour,  and  minute 
of  its  reception  and  the  amount  of  fees  for  record- 
ing.  He  shall  record  it  without  delay,  together 
with  the  r cknowledgments,  proofs,  anH  certificates 
written  upon  or  annexed  to  it,  with  the  plats, 
surveys,  schedules  and  other  papers  thereto  annexed, 
and  shall  noee  on  the  record  its  filing  number,  the 
exact  time  of  its  reception,  and  the  name  of  the 
person  ec   whose  request  it  is  recorded. 

§  27321.   Endorsements  upon  instruments 

The  recorder  shall  endorse  upon  each  instrument 
the  book  and  page  in  which  it  is  recorded,  and  shall 
thereafter  deliver  it  to  the  party  leaving  ii:  for 
record  or  upon  his  order. 

Sections  27320  and  27321  specify  that  the  Recorder  shall 
endorse  on  the  instrument  to  be  recorded:   a  filing  number;  the 
year,  month,  day,  hour  and  minute  it  is  rece  vco  fc  re5°Jdati?"»e 
amount  of  fee;  and  the  book  and  page  numoer  where  recorded.   These 
are  requisites  that  cannot  be  omitted. 

Section  27203(d)  prohibits  the  Recorder  from  inserting 
any  new  matter  on  an  instrument  and  makes  him  liable  for  triple 
damages  if  he  does  so.   In  the  absence  of  any  cases  utatrng  what 
constitutes  the  "insertion  of  new  matter  on  an  instrument,   we 
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must  construe  this  prohibition  strictly  and  conclude  that  it 
prohibits  any  matter  not  already  part  of  the  document.   Such  a 
legislative  intent  is  implied  from  the  latter  part  of  Section 
27203(d)  which,  after  prohibiting  new  matter  on  the  instrument, 
permits  the  Recorder  to  make  a  marginal  notation  indicating  the 
affixing  of  internal  revenue  stamps.   The  clear  implication  here 
is  that  this  is  the  only  marginal  notation  permitted. 

2.  The  Recorder  cannot  require  the  person  filing  the 
document  to  insert  such  information.   The  conditions 

for  recording  an  instrument  are  set  out  in  Governmcn':  Code  Section 
27237  and  27293  which  sections  provide  that  the  document  must  be 
acknowledged  and  It  must  be  in  English  ox  there  must  be  a  duly 
certified  English  transition  attached  to  the  document.   Thcs^ 
are  the  only  conditions  set  out  by  the  Code.   The  Recorder  cannot 
insist  upon  other  conditions  not  authorized  by  statute. 

3.  The  Recorder  cannot  add  another  column  to  the  grantor- 
grantee  indexes  so  as  to  indicate  the  Assessor's  block  and  lot 
numbers . 

Government  Code  Section  27257  provides  for  the  requisites 
and  general  format  as  to  column  arrangement  in  the  grantor-grantee 
indexes . 

This  code  section  specifically  states  the  column  headings 
that  must  be  contained  in  the  indexes.   Obviously,  the  Legislature 
considered  this  information  essential  to  impart  notice  eo  a  bona 
fide  purchaser  for  value  searching  the  records.   The  only  provision 
by  the  Legislature  permitting  a  change  in  the  number  of  columns 
is  the  one  allowing  fewer  columner  head.ngs   in  those  counties 
where  the  Eecorder"s  office  alphabetizes  grantor  and  grantee 
names  by  mechanical  means.   I"  is  not  an  arbitrary  reduction.   On 
the  other  hand,  there  is  no  provision  whatsoever  for  any  increase 
in  the  number  of  columns.   To  say  that  permission  to  do  so  can  be 
ii.pli^d  is  to  assume  that  it  was  the  legislative  intent  to 
permit  the  Recorder,  for  any  reason,  to  add  additional  information 
to  the  grantor-grantee  indexes,  thereby  increasing  the  information 
available  to  the  searcher  and  also  his  liability  for  error.   A 
clearer  expression  by  the  Legislature  of  its  intent  is  necessary 
before  such  an  addition  can  be  made. 

You  are  therefore  advised  that  it  is  my  opinion  that  the 
ansvrcrc  to  the  questions  set  forth  as  (1)  ,  (2)  and  (3)  in  your 
letter  are  in  the  negative. 

Respectfully  submitted, 

THOMAS  M.  O'CONNOR 
City  Attorney 

To:   Mr.  Virgil  L.  Elliott,  Director 

Dcpartmcn:  of  Finance  and  Records 

17C  Cicy  Hall 

San  Francisco  2 ,  California 

JBB/HSW 


OPINION  NO.  63-27 
June  27,  1963 


SUBJECT:   USE  OF  ALFRED  FUHRMAN  BEQUEST  BY  LIBRARY  COMMISSION  FOR 
PURCHASE  OF  REAL  ESTATE  TO  HOUSE  A  BRANCH  LIBRARY  AND 
FOR  PURCHASE  OF  RECORDINGS  IN  ADDITION  TO  PRINTED 
MATERIALS  ON  ECONOMIC  AND  POLITICAL  SUBJECTS 

Dear  Sir: 

Your  request   for   an  opinion  is   as   follows: 

REQUEST 

"The  Library  Commission  has  asked  that  your  office 
render  opinions  on  the  following  two  points  regarding  the 
use  of  funds  available  for  library  purposes  under  the 
Alfred  Fuhrman  Bequest: 

"1.   The  Real  Estate  Department  of  the  City  and 
County  has  recently  consummated  a  lease  agreement  with 
the  Shell  Oil  Co.  for  gas  and  oil  rights  on  certain 
real  property  in  Kern  County  received  as  a  part  of  the 
Fuhrman  Bequest.    The  Recreation  and  Park  and  thi  Library 
Departments  are  to  share  equally  the  bonus  payment  of 
approximately  $400,000.00  for  these  rights.   The  Library 
Commission's  specific  question  is  whether  this  Depart- 
ment's share  may,  under  the  bequest,  be  used  only  for 
the  purchase  of  books  on  economic  and  political  subjects, 
or  if  it  would  be  possible  to  use  this  money,  for  example, 
for  the  purchase  of  a  piece  of  real  property  which  would 
house  the  Business  Branch  Library,  in  order  to  better 
provide  patrons  with  the  books  and  other  materials  which 
Mr.  Fuhrman  apparently  hoped  would  be  more  widely  used 
and  circulated. 

"2.  May  the  Library  purchase  recordings  in  addition 
to  printed  materials  on  economic  and  political  subjects 
under  the  terms  and  spirit  of  the  Fuhrman  Bequest?   A 
number  of  recordings  of  historic  political  interest  have 
been  made  and  the  Library  would  like  to  purchase  them  for 
its  permanent  collection." 

OPINION 

Your  request  raises  the  question  of  whether  the  funds 
left  to  the  Library  in  the  Alfred  Fuhrman  Bequest  may  be  used  for 
a  purpose  other  than  the  one  expressly  designated  in  the  Will  and 
Decree  of  Distribution. 

As  was  pointed  out  in  Opinion  No.  3383,  issued  by  the 
City  Attorney  on  May  1,  1942,  the  Library  Commission,  on  behalf 
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of  the  City  and  County  of  San  Francisco,  is  trustee  of  that  portion 
of  the  Fuhrman  Bequest  left  to  the  City  and  County  of  San  Francisco 
for  the  purpose  of  purchasing  books  on  economic  and  political  sub- 
jects.   It  is  a  well  settled  principle  of  law  that  a  trustee  is 
bound  by  the  terms  of  the  trust  instrument.    In  the  present  case 
the  trust  instrument  is  the  decree  of  distribution  in  the  Alfred 
Fuhrman  Estate  (San  Francisco  Superior  Court  [Probate]  No.  85853, 
December  15,  1941),  which  provides  in  pertinent  part  as  follows: 

"To  the  CITY  AND  COUNTY  OF  SAN  FRANCISCO  is 
distributed  all  of  the  rest,  residue  and  remainder 
of  the  estate  of  said  Alfred  Fuhrman,  deceased,  to 
be  used  and  expended  in  the  following  proportions 
and  for  the  following  purposes,  to  wit: 

''One-half  of  said  rest  and  residue  to  The  San 
Francisco  Public  Library  for  the  acquisition  of 
additional  books  on  economic  and  political  subjects, 
and  the  remaining  one-half  of  said  rest  and  residue 
for  the  further  adornment  of  Golden  Gate  Park,  as 
may  be  determined  by  the  Park  Commissioners  of  said 
City  and  County." 

As  trustee,  the  Commission,  in  so  far  as  it  own  powers 
are  concerned,  must  follow  the  express  terms  of  the  decree,  which 
authorize  the  use  of  the  Library's  share  of  the  bequest  for  the 
sole  purpose  of  "acquisition  of  additional  books  on  economic  and 
political  subjects." 

Although  it  is  clear  that  the  Library  Commission  itself 
has  no  discretion  to  deviate  from  the  terms  of  the  decree,  there 
are  special  circumstances  in  which  a  court  may  authorize  a  trustee 
to  apply  funds  under  its  charge  to  a  purpose  other  than  the  one 
originally  designated  in  the  trust  instrument.    Thus  where 
property  has  been  given  in  trust  to  a  particular  charitable  pur- 
pose which  becomes  impossible  or  impracticable  to  carry  out,  and 
where,  as  it  would  appear  here,  the  testator  has  demonstrated  a 
general  intention  to  devote  the  property  to  charitable  uses,  the 
court  will  not  permit  the  trust  to  fail  but  will  direct  the 
application  of  the  property  to  some  charitable  purpose  which  falls 
within  the  general  charitable  intention  of  the  testator.    (See 
Estate  of  Loring,  29  Cal.  2d  423;   Restatement  of  Trusts  2d  §  399.) 
The  power  of  the  court  to  redirect  the  application  of  such  funds 
is  called  its  c_y_  pres  power.    It  is  settled  that  this  power  is 
not  vested  in  the  trustees  of  the  fund  involved  but  is  to  be 
exercised  only  by  the  court.    (City  of  Aurora  ex  rel .  Paul  Eg an  v. 
The  Young  Men's  Christian  Ass'n  of  Aurora  (111.),  137  N.E.  2d  347, 
and  cases  therein  cited.) 
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Since  the  legal  standard  under  cy  p_r 
i   "impossible"  or  "impracticable  to 
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has  become  impossible  '  or  impracticable  to  fulfill  the 
trustor's  original  intention,  the  essential  question  in  the 
instant  case  then  is  whether  it  has  become  impossible  or  imprac- 
ticable to  utilize  the  Library's  share  of  the  anticipated  income 
from  the  Fuhrman  Bequest  for  the  purchase  of  additional  books  on 
economic  and  political  subjects.    In  the  determination  of  this 
question  the  anticipated  yearly  income  from  the  Library's  share 
of  the  Fuhrman  trust  together  with  the  projected  annual  cost  to 
the  Library  of  obtaining  additional  books  on  economic  and  politi- 
cal  subjects  should  be  analyzed  by  the  Commission.   In  such 
analysis  it  should  be  borne  in  mind  that  the  testator  directed 
that  the  fund  be  used  for  the  acquisition  of  "additional"  books 
on  economic  and  political  subjects, and  it  follows  that,  properly 
construed,  the  Will  and  Decree  of  Distribution  contemplate  that 
the  fund  be  used  not  as  a  substitute  for  those  general  Library 
funds  earmarked  for  economic  and  political  subject  matter  but  as 
a  supplement  to  such  general  funds.   Hence  use  of  the  fund  should 
be  limited  to  the  purchase  of  economic  and  political  titles  which 
the  Library  would  not  have  been  able  to  acquire  if  its  only  source 
of  funds  were  the  Library's  share  of  the  City's  tax  revenues. 

An  estimate  should  be  made  by  the  Library  staff  to 
demonstrate  how  much  money  the  San  Francisco  Public  Library  could 
use  each  year  to  purchase  books  on  economic  and  political  topics. 
Any  determination  of  whether  it  is  "impossible"  or  "impracticable" 
to  utilize  the  entire  Fuhrman  fund  for  the  purpose  designated  by 
the  testator  must  be  based  on  this  estimate,  projected  to  show 
how  much  money  could  be  utilized  each  year  in  the  foreseeable 
future  to  acquire  books  on  economic  and  political  subjects  in 
addition  to  those  the  Library  will  purchase  from  its  general  book 
fund. 

After  it  has  been  determined  what  annual  amount  could 
be  used  for  purchase  of  additional  economic  and  political  books 
for  the  Library  and  it  has  been  further  determined  whether  or 
not  the  Library's  share  of  the  annual  income  from  the  Fuhrman 
trust  is  sufficient  to  satisfy  such  purpose,  the  Commission  will 
be  in  a  position  to  judge  whether  it  will  be  impossible  or 
impracticable  to  utilize  all  of  the  Fuhrman  funds  for  the  purpose 
designated  in  the  bequest.    If  the  Commission  decides  that  it  is, 
in  fact,  impossible  or  impracticable  to  apply  the  entire  antici- 
pated annual  income  to  the  purchase  of  additional  books  on 
economic  and  political  subjects  in  the  foreseeable  future,  and 
the  Commission  wishes  to  use  that  part  of  the  principal  of  the 
trust  not  required  to  yield  income  to  carry  out  the  specific 
purposes  of  the  trust  to  purchase  real  estate  to  house  a  branch 
library,  it  must  apply  to  the  Superior  Court  for  instructions  as 
to  whether  the  funds  may  be  used  for  this  purpose. 
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Under  the  same  reasoning,  any  use  of  the  Fuhrman  Bequest 
funds  for  articles  other  than  books,  such  as  recordings,  should  be 
authorized  by  the  court  through  appropriate  instructions.  As  noted 
above,  the  term  used  in  the  Decree  of  Distribution  is  "books."  The 
definition  of  "book"  as  found  in  Webster's  New  International 
Dictionary,  Second  Edition,  is  "in  general,  a  written  or  printed 
narrative,  record,  representation,  or  series  of  these."  The  fore- 
going definition,  when  applied  to  the  Decree  of  Distribution  in 
the  Fuhrman  Estate,  clearly  shows  that  only  printed  materials  are 
contemplated  by  the  decree,  and  it  follows  that  application  of 
funds  to  nonprinted  materials  would  have  to  be  authorized  by  the 
court . 

You  are  advised  accordingly. 

Respectfully  submitted, 


THOMAS  M.  O'CONNOR 
City  Attorney 


To:  Mr.  Frank  A.  Clarvoe,  Jr. 
Secretary 

San  Francisco  Library  Commission 
Civic  Center 
San  Francisco  2,  California 


BCL/TJB 
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LETTER  NO.  63-1 


February  5,  1963 


Mr.  John  S.  McDonald 

Business  Manager 

Recreation  and  Park  Department 

McLaren  Lodge 

Golden  Gate  Park 

San  Francisco  17,  California 


Dear  Sir: 


You  have  forwarded  to  us  for  review  and  advice 
letters  and  contract  sent  to  you  by  SESAC  INC. 

The  letters  indicate  that  SESAC  INC.  is  the 
licensing  representative  for  holders  of  copyrights  of 
certain  musical  compositions.   Execution  of  the  proposed 
contract  and  payment  of  the  requested  fee  would  authorize 
the  City  to  utilize  any  copyrighted  musical  composition 
for  which  SESAC  INC.  is  the  licensing  representative. 

Under  the  Copyright  Act  (Title  17,  United  States 
Code  Annotated)  the  author  or  proprietor  of  a  musical  work 
has  the  exclusive  right  to  perform  it  publicly  for  profit. 
If  someone  other  than  the  author  or  owner  of  a  copyrighted 
musical  work  performs  such  a  work  publicly,  without  authori- 
zation from  the  author  or  proprietor,  and  such  performance 
is  "for  profit,"  such  person  thereby  infringes  the  copyright 

One  who  infringes  a  copyright  may  be  liable  both 
civilly  and  criminally.   The  Copyright  Act  provides  that 
the  owner  of  a  copyright  may  sue  civilly  to  recover  the 
damages  sustained  by  him  as  a  result  of  the  infringement  of 
his  copyright.    In  such  a  case,  the  Act  provides  that  the 
damages  awarded  shall  not  exceed  $5,000  nor  be  less  than 
$250.00.    (17  U.S.C.A.  101) 

Your  request  raises  the  following  questions  con- 
cerning possible  liability  for  copyright  infringement: 
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(1)  Whether  the  City  may  be  liable  where  the  City 
itself  sponsors  a  performance  of  a  copyrighted 
musical  composition; 

(2)  Whether  the  City  may  be  liable  where  it  leases 
some  facility  to  a  lessee  who  performs  a  copy- 
righted musical  composition;  and 

(3)  Whether  a  lessee  of  some  facility  owned  by  the 
City  may  be  liable  for  the  performance  of  a 
copyrighted  musical  composition. 

Initially,  it  must  be  remembered  that  the  person 
who  makes  the  infringing  use  of  a  copyrighted  work  is  liable 
therefor.   Furthermore,  it  is  not  necessary  that  there  be 
an  intentional  or  deliberate  infringement  in  order  to  impose 
civil  liability.   It  is  sufficient  if  there  is  a  direct 
infringement  of  a  copyright. 

Therefore,  where  the  City  itself  sponsors  a  per- 
formance of  or  engages  someone  to  perform  copyrighted 
compositions,  such  performance  being  public  and  for  profit, 
without  securing  the  authorization  of  the  copyright-holder, 
the  City  may  be  liable  for  infringement. 

Likewise,  a  lessee  of  City  property,  such  as  Kezar 
Stadium,  may  be  liable  for  infringement  where  he  performs  or 
engages  someone  to  perform  a  copyrighted  composition  without 
securing  authorization  from  the  copyright-holder.    In  this 
connection,  it  should  be  noted  that  the  fact  that  the  per- 
former of  the  copyrighted  composition  is  hired  pursuant  to 
contract  and  selects  the  compositions  to  be  played,  does  not 
relieve  the  person  hiring  him  of  liability  for  infringement. 
(Buck  v.  Jewell-LaSalle  Realty  Co..  283  U.S.  191) 

Where  the  City's  position  is  solely  that  of  lessor 
of  the  premises  where  the  performance  takes  place,  it  would 
appear  that  the  City  will  not  be  liable  for  infringement  in 
the  event  copyrighted  compositions  are  performed  without 
authorization. 

In  the  case  of  Fromont  v.  Aeolian  Co.,  254  F.  592, 
a  lessee  had  infringed  certain  musical  copyrights  and  the 
copyright -holder  sought  to  hold  liable  the  lessor  of  the 
premises  where  the  performance  took  place.   Plaintiff  con- 
tended that  the  lessor  profited  from  the  performance  because 


.    ■ 
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of  the  rental  which  he  received.   In  discussing  the  effect 
of  the  Copyright  Act  in  such  a  situation,  the  court  stated: 

"Viewing  the  act  and  its  purpose,  it  seems  to  me 
that  a  defendant  cannot  be  called  a  coinfringer 
who  is  in  no  sense  an  inducing  party  to  the 
infringement,  who  derives  no  profit  from  the 
infringement,  excepting  in  the  very  remote  way 
in  which  it  is  urged  that  this  defendant  land- 
lord derived  profit  here;  and  where,  as  here,  a 
defendant  enters  into  an  ordinary  everyday  business 
contract,  without  any  knowledge  whatever  of  a 
threatened  infringement,  and  thus  becomes  bound 
under  the  contract,  it  seems  to  me  that  the  con- 
struction contended  for  by  the  plaintiff  would 
result  in  visiting  upon  innocent  landlords  a 
penalty  which  the  statute  never  contemplated. " 

You  are  advised  accordingly. 

The  proposed  contract  and  correspondence  from  SESAC 
INC.  is  returned  herewith. 

Very  truly  yours, 


THOMAS  M.  O'CONNOR 
City  Attorney 


Enc. 


DJG/WFB 
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February  6,  1963 


Mr.  Harry  D.  Ross,  Chairman 
Hotel  Tax  Board  of  Review 
City  Hall 
San  Francisco  2,  California 


Re:  Hotel  Tax;  Application  of  Tax 
to  Sample  Rooms. 


Dear  Mr.  Ross 


The  Board  of  Review  has  heretofore  heard  oral  presentations 
on  the  matter  of  the  application  of  the  San  Francisco  Hotel  Tax  to 
guest  rooms  used  for  purposes  of  display  of  sample  merchandise,  and 
the  question  was  taken  under  submission  with  the  understanding  that 
Brobeck,  Phleger  &  Harrison,  counsel  for  the  Hotel  Employers  Associa- 
tion of  San  Francisco,  would  have  the  privilege  of  thereafter  filing 
a  written  statement  of  legal  position.   Such  statement,  entitled 
"Memorandum  Concerning  Imposition  of  Hotel  Tax  Upon  Occupants  of 
Sample  Rooms",  was  prepared  by  Mr.  Donald  D.  Connors,  Jr.,  for  the 
industry  and  was  received  by  the  Board  of  Review,  which  has  request- 
ed my  observations  in  connection  with  the  legal  problems  surrounding 
interpretation  and  application  of  the  hotel  tax  in  the  circumstances 
presented. 

The  memorandum  of  the  hotel  industry  first  reviews  the  several 
definitions  of  terms  together  with  the  charging  language  of  the  ordi- 
nance to  show  that  a  literal  reading  of  the  statute  would  require  that 
the  tax  be  applied  to  the  rent  from  any  room  in  any  building  in  the 
City  and  County  which  any  person  occupies  or  has  the  right  to  occupy. 
For  example,  states  the  memorandum,  it  would  apply  to  rooms  in  the 
Furniture  Mart,  it  would  apply  to  rooms  in  any  office  building,  and 
it  would  apply  to  banquet  rooms  in  restaurants.   "Manifestly",  it  is 
reasoned,   it  is  not  the  intent  of  the  Ordinance,  nor  was  it  the  pur- 
pose of  the  Board  of  Supervisors,  to  levy  such  a  broad  tax." 

I  agree  with  this  fundamental  proposition.   In  this  regard  it 
is  pertinent  to  observe  that  the  object  of  all  construction  of  statutes 
is  to  ascertain  and  give  effect  to  the  intention  of  the  legislature. 
In  the  analysis  of  statutes  for  the  purpose  of  finding  the  legislative 
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intent,  regard  is  to  be  had  not  so  much  to  the  exact  phraseology  in 
which  the  intent  has  been  expressed  as  to  the  general  tenor  and  scope 
of  the  entire  scheme  embodied  in  the  enactments.  While  the  intention 
of  the  legislature  must  be  ascertained  from  the  words  used  to  express 
it,  the  manifest  reason  and  the  obvious  design  of  the  law  should  not 
be  sacrificed  to  a  literal  interpretation  of  such  language.  (County 
of  Los  Angeles  v.  Frisbie.  19  Cal.  (2d)  634,  639.)  Further,  the  public 
history  of  the  time  the  ordinance  was  enacted  and  the  object  implicit 
in  the  background  of  the  legislation  may  properly  be  considered  in 
construing  the  statute.   (Shafer  v.  Registered  Pharmacists  Union  Local, 
16  Cal.  (2d)  379.) 

These  principles  in  mind,  and  having  the  advantage  that  the 
ordinance  was  only  recently  enacted,  it  would  seem  that  the  ba3lc  pur- 
pose of  the  ordinance  is  not  open  to  serious  question.  The  hotel  tax 
was  patterned  after  the  San  Francisco  Purchase  and  Use  Tax  and  is  ex- 
acted of  the  consumer  or  transient  purchaser  of  living  or  lodging  ac- 
commodations, as  opposed  to  business  premises,  within  the  City  and 
County.   It  is  not  a  tax  upon  gross  rental  receipts  from  all  sources, 
but  is  levied  upon  each  exercise  of  the  privilege  of  obtaining  suit- 
able residential  quarters  upon  a  temporary  basis  for  a  consideration. 
(See  Ainsworth  v.  Bryant.  34  Cal.  (2d)  465  and  Gowens  v.  City  of 
Bakers field.  193  Cal.  App.  (2d)  79.) 

The  industry,  agreeing  that  rentals  of  business  properties  were 
not  contemplated  as  taxable  by  the  ordinance,  restricts  taxable  rentals 
to  those  from  sleeping  quarters  only.   "It  is,  in  short,  a  tax  on  bed- 
rooms ",  states  the  memorandum.   I  think  that  here  the  industry  has 
taken  a  more  restrictive  view  of  the  subject  of  taxation  than  is  sup- 
portable by  the  terms  of  the  ordinance. 

Section  502  of  the  ordinance  imposes  the  tax  on  the  rent  for 
every  occupancy  of  a  guest  room  in  a  hotel.   "Occupancy"  is  defined 
in  section  501  (d)  as  the  use  or  the  right  to  use  not  only  a  single 
room,  which  may  or  may  not  be  a  bedroom,  but  any  apartment  or  group 
of  rooms,  or  simply  the  furnishings  or  services  located  in  or  avail- 
able to  a  room.   In  short,  the  ordinance  plainly  applies  to  suites  of 
rooms  and  is  not  limited  to  actual,  as  opposed  to  constructive,  oc- 
cupancy. 

The  industry  memorandum  suggests  that  the  exemption  of  "permanent 
residents"  in  section  506  (a)  demonstrates  that  the  ordinance  is  appli- 
cable only  to  "the  place  where  one  lives,  as  opposed  to  the  place  one 
does  business".   Had  the  industry  concluded  that  rent  from  quarters 
suitable  for  residence  purposes  constituted  the  measure  of  tax  due 
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under  the  ordinance  and  that  it  is  the  right  to  use  such  premises, 
rather  than  actual  use,  that  constitutes  the  taxable  event,  we  would 
be  in  complete  accord. 

Observance  of  one  further  ordinance  provision  is  prerequisite 
to  a  complete  answer  to  the  question  presented.   "Guest  room'  is  de- 
fined in  section  501  (f)  as  "a  room  occupied,  or  intended,  arranged. 
or  designed  for  occupation,  by  one  or  more  occupants  .   In  other  words, 
the  ordinance  taxes  rents  paid  for  residential  accommodations,  under 
stated  conditions,  regardless  of  whether  such  premises  are  actually 
occupied  for  living  purposes  or  are  merely  "intended,  arranged,  or  de- 
signed" for  such  occupation.   Succinctly  stated,  the  hotel  tax  applies 
to  every  payment  of  rent  for  transient  occupancy  of  hotel  rooms  de- 
signed to  be  used  to  accommodate  guests  overnight  or  actually  used  to 
accommodate  guests  overnight. 

Accordingly,  when  a  salesman  rents  a  room  in  a  hotel  which  is 
normally  or  usually  rented  as  a  guest  room,  the  tax  applies  even  though 
the  salesman  may  not  sleep  in  that  room  and  may  even  have  the  bed  re- 
moved from  the  room.   On  the  other  hand,  when  a  salesman  rents  a  room 
in  a  hotel  which  is  normally  or  usually  rented  as  a  sample  room,  and 
which  is  designed  or  Intended  as  a  public  room,  the  tax  does  not  apply. 
The  ordinance  thus  assures  a  return  of  tax  revenue  measured  by  rental 
receipts  from  the  entire  inventory  of  guest  rooms  within  the  City  and 
County  irrespective  of  any  temporary  non- residential  use  made  of  parti- 
cular rooms,  and  operates  uniformly  upon  all. 

Of  course,  the  determination  of  what  is  meant  by  the  terms 
"intended,  arranged  or  designed"  embodies  a  factual  question  in  the 
first  instance.   For  example,  a  room  upon  the  ground  or  mezzanine 
floor  of  a  hotel,  readily  accessible  to  the  public  is  "designed"  as  a 
public  room.   A  fourth  floor  hotel  room  consistently  omitted  from  the 
hotel's  room  count  as  a  "public  room"  is  "intended"  as  a  public  room. 
A  room  containing  normal  bedroom  or  sitting  room  furniture,  even  with- 
out a  bed,  is  "arranged"  as  a  guest  room. 

Should  the  Board  of  Review  wish  to  amplify  the  aforesaid  ordi- 
nance standard,  the  following  is  suggested:   Tax  applies  to  the  rent 
from  every  guest  room  irrespective  of  its  temporary  letting  for  non- 
residence  purposes.   In  the  alternative,  the  Board  of  Review  may 
choose  to  wait  upon  a  petition  for  redetermination  of  tax  or  appeal 
from  some  ruling  of  the  Tax  Collector  in  a  particular  case.   In 
earlier  discussion  of  these  matters  with  Tax  Collector  Basil  Healey, 
it  was  understood  that  his  intended  administrative  application  of  the 
ordinance  to  audited  accounts  was  substantially  along  the  lines  I  have 
been  discussing  here. 
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To  summarize,  it  is  my  opinion  that: 

(1)  The  Hotel  Tax  applies  to  all  rents  paid  for  the  right  to 
occupy  any  hotel  guest  room  which  is  intended  for  residence  occupancy, 
irrespective  of  the  use  made  of  such  guest  room; 

(2)  The  Hotel  Tax  does  not  apply  to  rents  paid  for  the  right 
to  occupy  ballrooms,  banquet  rooms,  display  rooms,  or  other  public 
rooms  not  designed  or  intended  for  residence  occupancy. 

Very  truly  yours, 


OIW 

cc:   Mr.  Sherman  Duckel 

Chief  Administrative  Officer 

Mr.  Russell  L.  Wolden 
Assessor 

Mr.  Basil  Healey 
Tax  Collector 


THOMAS  M.  O'CONNOR, 
City  Attorney 
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Henry  W.  Turkel,  M.D. 

Coroner 

Hall  of  Justice 

850  Bryant  Street 

San  Francisco  3,  California 

Re :  Payment  of  Burial  Expenses 

Dear  Doctor  Turkel : 

In  answer  to  your  inquiry  relative  to  the  captioned 
as  contained  in  your  letter  of  January  30,  1963,  you  are 
informed  that  you  cannot  authorize  payment  of  the  services  in 
burying  the  veteran  in  question  under  the  provisions  of  Article 
2,  Chapter  V,  Military  and  Veterans  Code  of  the  State  of 
California  since  on  the  date  of  the  aforesaid  veteran's  death 
he  was  not  an  honorably  discharged  veteran. 

From  the  background  information  furnished  by  you 
relative  to  the  initial  authorization  for  burial  by  the 
Veteran's  Administration,  its   misinformation  of  certain 
facts  to  you  and  the  subsequent  denial  of  your  appeal  for 
payment  by  the  Board  of  Veterans  Appeals,  it  is  quite  evident 
that  any  fault  in  this  matter  rests  completely  on  the  original 
erroneous  information  furnished  to  you  by  the  Veteran's  Adminis- 
tration.  Under  ordinary  circumstances  that  Administration 
is  estopped  from  denying  payment  at  this  time.   Unfortunately, 
however,  the  authorities  are  uniform  in  holding  that  in  the 
absence  of  fraud,  estoppel  cannot  be  invoked  against  the 
Government  or  its  agencies  notwithstanding  the  errors  or  mis- 
takes of  its  officers  and  agents.    (Cf.  authorities  cited  29 
Federal  Digest,  Estoppel,  62)   In  addition,  since  the  Board 
of  Veterans  Appeals  has  denied  your  appeal  there  is  no  further 
recourse  there  since  Federal  statutes  provide  that,  nothwith- 
standing  any  other  provisions  of  law,  the  decisions  of  the 
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Administrator  of  Veterans'  Affairs  on  any  question  of  law  or 
fact  concerning  a  claim  for  benefits  or  payments  under  any  act 
administered  by  the  Veterans'  Administration  shall  be  final  and 
conclusive,  and  that  no  other  official  or  any  court  of  the 
United  States  shall  have  power  or  jurisdiction  to  review  any 
such  decision.    (38  U.S.C.  §lla-2)   The  federal  courts  have 
generally  concurred  in  holding  that  the  Administrator's  de- 
cisions are  conclusive.    (Cf .  authorities  cited  American  Law 
of  Veterans,  2d  Edition,  §73.) 

Your  authority  and  duty  for  providing  burial  under  the 
provisions  of  Art.  2,  Chapter  V,  Military  and  Veterans  Code  of 
the  State  of  California  is  limited  to  an  indigent  "veteran." 
Section  940  of  the  Code  defines  "veteran"  as  an  honorably  dis- 
charged soldier,  sailor,  marine,  or  nurse  who  has  served  in  or 
with  the  army  or  navy  of  the  United  States."  Notwithstanding 
the  fact  that  the  subject  was  honorably  discharged  during 
peacetime,  he  reenlisted  and  prior  to  his  death  he  had  been 
dishonorably  discharged  pursuant  to  the  sentence  of  a  general 
court-martial  and  remained  as  such  at  the  time  of  his  death. 
Under  these  circumstances  you  would  have  no  authority  to  pro- 
vide for  his  burial  under  the  provisions  of  the  Military  and 
Veterans  Code. 

However,  it  is  your  duty  and  there  is  ample  authority 
for  you  to  provide  for  the  subject's  burial  as  an  otherwise 
ordinary  indigent  person.   The  provisions  of  §27460,  Government 
Code,  State  of  California,  direct  that  the  Coroner  give  such 
persons  a  decent  burial.    In  the  absence  of  a  contract  the 
superintendent  of  the  county  hospital  may  refer  such  bodies  to 
the  Coroner,  if  the  estate  of  the  decedent  is  insufficient  to 
provide  for  such  interment  and  if  this  duty  does  not  devolve 
upon  another  person  residing  in  the  state,  and  the  Coroner  shall 
inter  the  same  in  the  manner  provided  for  the  interment  of 
indigent  dead.   (Section  7104,  Health  and  Safety  Code,  State 
of  California.)  It  is  also  to  be  noted  that  while  the  burial 
of  the  indigent  dead  is  primarily  the  duty  of  the  Coroner,  the 
Board  of  Supervisors  may  provide  otherwise  by  contract.   (§207, 
Welfare  and  Institutions  Code,  State  of  California)   In  addition, 
Section  210,  Health  Code,  City  and  County  of  San  Francisco, 
Part  II,  Chapter  V,  authorizes  and  directs  the  Department  of 
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Public  Health  to  provide  for  the  interment  of  bodies  of  persons 
who  have  died  in  indigent  circumstances  by  contracting  for  the 
service  or  by  employment  of  persons  for  such  purpose  as  in  the 
judgment  of  such  Department  shall  be  most  suitable. 

You  are  advised  accordingly.; 

Very  truly  yours, 


THOMAS  M.  O'CONNOR 
City  Attorney 


SEY 
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February  28,  1963 


Mr.  Reuben  H.  Owens 
Director  of  Public  Works 
260  City  Hall 
San  Francisco  2,  California 

Subject:   Fees  for  Street  Occupancy  Permits  -  Whether  City, 

State  and  Federal  Governments  and  their  Contractors 
are  Exempt  from  Payment 

Dear  Mr.  Owens: 

This  is  in  response  to  your  request  that  I  advise  you  whether 
the  Federal  Government,  the  State  of  California  and  the  City  and 
County  and  contractors  doing  construction  work  for  them  are  exempt 
from  the  payment  of  street  occupancy  permit  fees  in  view  of  recent 
amendments  to  the  Building  Code. 

The  fees  above-mentioned  were  specified  in  Section  312  of  the 
Building  Code  prior  to  the  amendment.   Section  301  of  the  Building 
Code  provides  that  the  Federal  Government  and  the  State  of  California 
'"shall  be  exempted  from  the  payment  of  all  fees  provided  for  in  this 
Code"  and  that  the  City  and  County  shall  be  exempted  "from  the  pay- 
ment of  fees  charged  for  permits  as  provided  in  this  article.  .  .  ." 

Effective  August  12,  1962,  the  detailed  provisions  for  street 
occupancy  permits  and  fees  contained  in  Section  312  of  the  Building 
Code  were  transferred  to  and  became  Sections  724,  724.1  and  724.2  of 
the  Public  Works  Code  and  Section  312  was  amended  so  that  it  now 
reads  as  follows: 
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Sec.  312.   Permits  and  fees  for  temporary 

or  i 


occupancy  of  street.   Temporary  occupancy  of  streets  shall 
be  applied  tor  and  fees  and  deposits  paid  as  provided  in 
the  San  Francisco  Public  Works  Code." 

There  is  no  indication  that  this  rearrangement  of  code  provi- 
sions was  intended  to  and  in  my  opinion  it  did  not  effect  any  change 
in  the  substantive  law  in  the  particulars  herein  considered.  Section 
312  of  the  Building  Code  is  a  provision  for  fees  and  has  the  legal 
effect  of  incorporating  by  reference  in  the  Building  Code  the  specific 
requirements  for  the  payment  of  fees  contained  in  Section  724.2  of 
the  Public  Works  Code. 
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Consequently,  the  exemption  provisions  of  Section  301  of  the 
Building  Code  apply  with  the  same  effect  as  they  did  prior 
to  the  code  rearrangement  in  these  particulars. 

With  reference  to  contractors  doing  work  on  property 
owned  or  leased  by  the  specified  governmental  entities,  you  will 
note  that  Section  312  of  the  Building  Code  formerly  provided  and 
Section  724  of  the  Public  Works  Code  now  provides  that  street 
occupancy  permits  shall  be  granted  only  to  the  owner  or  lessee 
of  the  premises  fronting  thereon  or  his  authorized  agent.   The 
contractor  in  applying  for  a  permit  must  necessarily  then,  act 
as  an  authorized  agent  for  the  governmental  entity  involved 
and  his  act  is,  under  fundamental  principles  of  law,  the  act 
of  the  principal.   Consequently,  the  exemption  provisions  apply 
with  equal  force  to  the  contractor  under  such  circumstances. 

You  are  therefore  advised  in  answer  to  the  specific 
questions  set  forth  in  your  letter: 

1.  The  Federal  Government,  the  State  of  California 
and  the  City  and  County  of  San  Francisco  are  exempt  from  the 
payment  of  street  occupancy  fees  when  permits  for  the  temporary 
occupancy  of  the  streets  are  issued  to  them. 

2.  A  contractor  doing  work  for  these  bodies  on  property 
owned  or  leased  by  them  is  also  exempt  from  the  payment  of  such 
fees. 

Very  truly  yours, 


THOMAS  M.  O'CONNOR 
City  Attorney 

TJB 
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March  29,  1963 


Honorable  James  Leo  Halley 

Board  of  Supervisors 

235  City  Hall 

San  Francisco  2,  California 

Dear  Supervisor  Halley: 

This  is  in  response  to  your  letter  dated  March  26, 
1963,  in  which  you  refer  to  a  proposed  ordinance  amending 
Section  105  of  the  City  Planning  Code  and  set  forth  a  series 
of  questions  in  connection  with  said  ordinance. 

The  ordinance  referred  to  in  your  letter  amends 
Section  105  to  provide  that  public  properties  not  covered  by 
Sheets  1-13  of  the  Zoning  Map  shall  be  in  the  P  district  which 
has  heretofore  been  established  by  Ordinance  No.  291-62  approv- 
ed November  20,  1962.   (See  Sections  215.1,  215.2  and  215.3 
of  the  City  Planning  Code.) 

The  information  furnished  by  the  City  Planning  Commis- 
sion indicates  that  Sheets  1-13  of  the  Zoning  Map  cover  the 
mainland  of  San  Francisco  and  that  this  ordinance  would  have 
the  effect  of  placing  Yerba  Buena  and  Treasure  Island, 
Alcatraz  and  the  lesser  islands  of  the  bay  that  are  located 
within  the  legal  boundaries  of  the  City  and  County  of  San 
Francisco  in  the  P  district  classification. 

Also  pending  before  the  Board  for  concurrent  con- 
sideration is  an  ordinance  amending  the  Zoning  Map  which 
changes  the  classes  of  use  districts  applicable  to  specified 
public  property  from  R-l-D  and  various  other  use  districts 
to  P  use  districts. 
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In  examining  the  questions  set  forth  in  your  letter, 
it  appears  obvious  that  you  wish  them  answered  in  connection 
with  both  ordinances  now  pending  before  the  Board  and  I  shall 
answer  them  accordingly.   The  questions  are  hereinafter  an- 
swered in  the  order  in  which  they  appear  in  your  letter. 

(1)  In  the  delegation  of  legislative  authority  which 
is  inherent  in  the  proposed  legislation,  will  the  City  Planning 
Commission  be  vested  with  powers  greater  than  it  now  has  with 
respect  to  public  lands,  particularly  in  view  of  the  fact  that 
if  a  P  use  classification  is  assigned  to  a  particular  parcel, 

a  later  change  to  another  use  classification  will  require  eight 
affirmative  votes  in  the  Board  of  Supervisors  for  approval  if 
not  approved  by  the  City  Planning  Commission? 

In  answer  to  this  question,  you  are  advised  that  the 
proposed  legislation  will  vest  the  City  Planning  Commission 
with  powers  greater  than  it  now  has  with  respect  to  the  public 
lands  covered  by  the  legislation  where  such  property  is  to  be 
put  to  a  use  that  will  require  a  reclassification  of  the  pro- 
perty or  approval  of  a  conditional  use  by  the  City  Planning 
Commission  and  where  such  reclassification  or  conditional  use 
approval  would  not  have  been  necessary  if  the  property  had  been 
left  in  its  present  zoning  classification.   In  such  case,  if 
the  Planning  Commission  disapproves  the  proposed  re-zoning  or 
the  proposed  conditional  use,  it  is  true  as  stated  in  the  ques- 
tion that  it  will  require  eight  votes  of  the  Board  of  Super- 
visors to  overrule  the  decision  of  the  City  Planning  Commis- 
sion. 

(2)  Would  the  change  to  P  use  classification  give 
the  City  any  greater  control  over  the  future  development  of 
any  Federal,  State,  or  city  government- owned  real  property 
subsequently  declared  surplus? 

In  my  opinion  it  would.   As  the  P  District  classifi- 
cation is  more  restrictive  than  any  existing  zoning  classifi- 
cation applicable  to  such  governmentally-owned  property,  the 
change  to  a  P  District  use  classification  would  give  the  City 
greater  control  over  the  future  development  of  such  property. 
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(3)  Will  enactment  of  the  legislation  subject  real 
property  under  the  jurisdiction  of  the  Recreation  and  Park 
Commission  to  principal  or  conditional  uses  not  now  applicable 
to  lands  dedicated  for  park  purposes? 

The  answer  to  this  question  is  no. 

(4)  Since  the  legislation  will  directly  affect  lands 
under  the  jurisdiction  of  the  Recreation  and  Park  Commission, 
is  it  proper  or  requisite  that  the  Commission  approve  or  dis- 
approve the  proposed  legislation? 

There  is  no  legal  requirement  that  the  Recreation  and 
Park  Commission  approve  the  proposed  legislation.   The  ques- 
tion of  the  propriety  of  securing  the  Recreation  and  Park 
Commission's  approval  before  the  legislation  is  enacted  is 
not  a  legal  question. 

(5)  Will  the  assignment  of  P  use  land  classification 
contemplated  by  the  legislation  provide  greater  protection 

to  the  residents  of  areas  adjacent  to  parks  and  schools,  for 
example,  than  is  presently  afforded  by  the  R-l-D  use  classi- 
fication? 

In  my  opinion,  it  would  for  the  same  reason  as  given 
in  my  answer  to  Question  Wo.  2;  namely,  that  the  P  District 
classification  is  more  restrictive  than  the  R-l-D  classifi- 
cation. 

You  are  thus  advised. 

Very  truly  yours, 


THOMAS  M.  O'CONNOR 
City  Attorney 


i 
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April  8,  1963 


Honorable  Joseph  M.  Casey 

Board  of  Supervisors 

235  City  Hall 

San  Francisco  2,  California 

Dear  Supervisor  Casey: 

This  is  in  answer  to  your  April  3,  1963  letter  in 
which  you  set  forth  the  following  question  in  connection  with 
the  proposed  legislation  regulating  auctioneering,  Board  File 
No.  87-63. 

"Attorney  Marvin  E.  Lewis,  the  proponent 
of  the  pending  measure,  a  copy  of  which  is 
attached  hereto  for  your  information,  chal- 
lenged the  constitutionality  of  the  current 
provisions  of  Section  1259  of  the  Police  Code 
as  well  as  other  sections  of  the  Police  Code 
on  the  grounds  that  such  provisions  fail  to 
authorize  the  issuance  of  auctioneers1  and/or 
criers'  licenses  to  partnerships  and  corpora- 
tions as  such. 

"The  Police  Committee  would  appreciate 
receiving  your  opinion  as  to  the  constitution- 
ality of  the  subject  provisions  at  an  early 
date." 

The  auction  business  is  regulated  by  the  provisions  of 
Sections  1243  to  1266  of  the  Police  Code.   None  of  these  sec- 
tions require  that  criers  secure  a  permit  or  be  licensed. 
Sections  1244,  1258,  1259,  1263,  and  1264  specifically  recog- 
nize that  corporations  and  copartnerships  may  engage  in  the 
auction  business  but  none  of  the  provisions  of  Sections  1243 
to  1266  specifically  authorize  or  specifically  prohibit  the 
issuance  of  an  auctioneer's  permit  to  a  partnership  as  such 
or  a  corporation  as  such. 
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I  am  advised  that  in  the  case  of  a  corporation,  it 
is  the  practice  of  the  Police  Department  to  issue  an  auction- 
eer's permit  to  an  agent  of  the  corporation  who  meets  the  re- 
quirements for  auctioneer  set  forth  in  Sections  1243-1266  of 
the  Police  Code  and  that  in  the  case  of  a  partnership,  the 
license  is  issued  to  an  individual  partner  who  meets  such  re- 
quirements. This  procedure  is  valid  and  does  not  result  in  a 
deprivation  of  constitutional  rights. 

A  partnership  is  not  a  person,  either  natural  or 
artificial,  and  save  in  exceptional  situations,  not  present 
here,  is  not  considered  a  legal  entity  separate  and  distinct 
from  its  individual  members.   (See:   37  Cal.  Jr.  2d  p.  531, 
Woodward  vs.  McAdam,  101  Cal.  438,  Shirran  vs.  Dallas,  21 
C.A.  405.  People  vs.  Maljan.  34  C.A.  384.  Reed  vs.  Ind.  Ace. 
Comm. ,  10  Cal.  2d  191,  Park  vs.  Union  Mfg.  Co..  45  C.A.  2d 
401,  Sec.  15006  Calif.  Corp.  Code.) 

Consequently,  a  partnership  cannot  claim  any 
violation  of  a  constitutional  right  by  the  issuance  of  the 
auctioneer's  permit  to  an  individual  partner  rather  than  to 
the  partnership  as  such. 

A  corporation  is  a  "person"  within  the  meaning 
of  the  Fourteenth  Amendment  to  the  United  States  Constitution 
which  guarantees  every  person  equal  protection  of  the  law  and 
due  process  of  law.  However,  individuals  and  corporations 
may  be  treated  differently  for  purposes  connected  with  undeni" 
able  differences  in  their  characteristics  without  violation  of 
such  constitutional  guarantees.   (See:  II  Cal.  Jur.  2d  761, 
Berry  Hotel  Systems  vs.  Capital  Properties.  9  Cal.  2d  12, 
People  v.  Sivin,  133  C.A.  644,  Pacific  Employers'  Ins.  Co.  vs. 
Carpenter.  10  C.A.  2d  592.) 

Here  it  is  quite  obvious  that  due  to  such  essential 
differences  a  corporation  as  such  cannot  meet  all  the  require- 
ments of  the  above-quoted  sections  of  the  Police  Code  pre- 
scribed for  an  auctioneer,  nor  can  a  corporation  as  such  act 
as  an  auctioneer.   Such  differences  warrant  the  procedure 
followed  by  the  Police  Department.   As  stated  in  the  case  of 
People  vs.  United  Auctioneers  of  New  York.  53  N.Y.S.  125, 
126,  127: 
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"The  position  of  auctioneer  is  a  responsible 
one,  and  the  execution  of  its  duties  requires 
both  skill  and  integrity.   The  officer  has  a 
right  to  scrutinize  the  qualifications  of  the 
person  applying  for  a  license,  and  may  well 
hesitate  to  grant  one  where  the  personnel  of 
the  applicant  is  unknown  except  as  indicated 
by  the  name  of  the  corporation.  Confessedly, 
the  corporation  must  act  through  individuals, 
and  the  city  clerk  has  the  right  to  fully  know 
and  understand  the  qualifications  of  the  indi- 
viduals who  may  exercise  the  active  duties  of 
the  position;  otherwise,  the  associates  in  a 
corporation  would  have  the  privilege  of  secrecy 
and  change  not  accorded  to  private  persons,  and 
the  city  clerk  would  be  deprived  of  the  most 
important  part  of  the  duty  confided  to  him  in 
respect  to  determination  of  qualifications." 

Also  see  the  case  of  Crall,  et  al. ,  vs.  Commonwealth, 
49  S.  E.  638,  where  it  was  held  that  a  peddler rs  license  could 
not  issue  to  a  corporation  as  such  but  that  the  license  could 
be  taken  out  in  the  name  of  a  designated  agent.   (To  same  effect: 
Standard  Oil  Co.  vs.  Commonwealth,  55  S.W.  8;  State  vs.  Winne- 
shiek Co-op.  Burial  Ass'n,  2~2  N.W.  2d  800.) 

You  are  therefore  advised  that  it  is  my  opinion  that 
both  the  subject  provisions  of  the  Police  Code  and  the  pro- 
cedure followed  pursuant  thereto  in  issuing  auctioneers 
permits  and  licenses  to  partnerships  and  corporations  are 
constitutional  and  valid. 

Very  truly  yours, 


THOhAS  M.  O'CONNOR 
City  Attorney 
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April  18,  1963 


Civil  Service  Commission 

151  City  Hall 

San  Francisco  2,  California 

Attention:  Mr.  Harry  Albert 

Personnel  Director 
In-Service  Activities 

Subject:    Work  Records  of  Former  City  Employees --Duties 
and  Liabilities  of  Commission  When  Requested 
for  Information  by  Prospective  Employers 

Gentlemen: 

You  have  requested  advice  with  reference  to  the  following 
questions: 

1.  Is  a  work  record  of  a  former  City  employee  a 
"public  record"  which  the  City  and  County  is 
bound  under  law  to  communicate  to  the  public? 

2.  Can  liability  attach  to  the  City  or  its  officers 
and  employees  for  communicating  the  contents  of 

a  work  record  of  a  former  employee  to  a  prospective 
employer? 

Answer  to  Question  1. 

Every  citizen  has  the  right  to  inspect  and  take  copies 
of  any  "public  writing"  (Code  Civ.  Proc.  §1892)  and  is  authorized 
to  inspect  "public  records  and  other  matters  in  the  office  of  any 
officer"  (Gov.  Code  §1227)  except  as  otherwise  provided  by  law. 

The  work  record  of  a  former  employee  of  the  City  and 
County  is  not  a  "public  writing"  within  the  meaning  of  the 
statutory  definition.   Code  of  Civil  Procedure  §1888  defines 
"public  writings"  as  follows: 

"1.   The  written  acts  or  records  of  the  acts  of 
the  sovereign  authority,  of  official  bodies  and  tribunals, 
and  of  public  officers,  legislative,  judicial,  and  exec- 
utive, whether  of  this  State,  of  the  United  States,  of  a 
sister  State,  or  of  a  foreign  country; 
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"2.   Public  records,  kept  in  this  State,  of  private 
writings." 

Code  of  Civil  Procedure  §1894  divides  public  writings  into  four 
classes:   "1 .  Laws;  2.  Judicial  records;  3.  Other  official 
documents:  4.  Public  records,  kept  in  this  State,  of  private 
writings. 

The  work  record  of  a  former  City  employee  should  not  be 
deemed  to  be  a  "public  record"  in  the  office  of  a  public  officer 
under  criteria  set  out  in  the  decisions  of  the  appellate  courts 
of  this  State.   (Miller  vs.  Murphy.  78  Cal.  App.  751,  indicates 
that  the  fact  that  a  document  is  in  a  public  office  or  in  custody 
of  a  public  officer  does  not  of  itself  make  such  a  document  a 
public  record.  Jessup  vs .  Superior  Court,  151  Cal.  App.  2d  102, 
provides  that  records  required  by  law  to  be  kept  are  public 
records.)  A  work  record  of  a  former  City  employee  would  appear 
to  come  within  the  classification  of  "other  matters  kept  on  file 
in  a  public  office."  However,  the  courts  have  laid  down  the  rule 
that  there  is  no  duty  under  the  law  for  a  public  officer  to 
divulge  the  contents  of  such  documents  to  the  general  public 
unless  the  matters  contained  in  such  records  are  public  in  the 
sense  that  they  are  matters  in  which  the  public  as  a  whole  has 
an  interest.   (See:   City  and  County  of  San  Francisco  vs. 
Superior  Court  (1951)  38  Cal.  2d  156;  Coldwell  vs.  Board  of  Public 
Works  (1921)  187  Cal.  510;  Whelan  vs.  Superior  Court  (1896)  114 
Cal.  548;  Runyon  vs.  Board  of  Prison  Terms  and  Paroles  (1938) 
26  Cal.  App.  2d  183:  Mushet  vs.  Dept .  of  Public  Service  (1917) 
35  Cal.  App.  630.) 

The  work  record  of  a  former  employee  does  not  fulfill 
these  requirements.   It  is  my  opinion  therefore  that  there  is 
no  duty  upon  the  Civil  Service  Commission  under  the  law  to  divulge 
the  contents  of  a  work  record  of  a  former  City  employee  to  the  public . 

Answer  to  Question  2. 

Libel  and  slander  are  publications  which  are  false, 
defamatory  and  unprivileged  and  which  have  a  natural  tendency 
to  injure  or  which  cause  special  damage  (Civ.  Code  §§45-46). 

It  is  not  necessary  to  discuss  generally  the  several 
defenses  which  a  public  entity  has  in  actions  for  alleged 
libelous  or  slanderous  statements  communicated  by  employees  of 
the  public  entity.   If  properly  performed,  a  communication 
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concerning  the  work  record  of  a  former  City  employee  to  a 
prospective  employer  upon  request  is  not  actionable  slander 
or  libel  under  specific  code  provisions.  First,  truth  of  the 
matter  communicated  is  a  complete  defense  against  civil  liability 
(Washer  ys .  Bank  of  America  (1948)  87  Cal.  App.  2d  501).   Secondly, 
the  particular  type  of  communication  here  comes  directly  within 
the  defense  of  qualified  privilege.  Civil  Code  §47,  subdivision  3 
provides  as  follows: 

"A  privileged  publication  or  broadcast  is  one 
made  -- 


"3.   In  a  communication,  without  malice,  to  a 
person  interested  therein,  (1)  by  one  who  is  also 
interested,  or  (2)  by  one  who  stands  in  such  relation 
to  the  person  interested  as  to  afford  a  reasonable 
ground  for  supposing  the  motive  for  the  communication 
innocent,  or  (3)  who  is  requested  by  the  person 
interested  to  give  the  information. 

The  communication  must  be  "without  malice."  "Malice" 
as  applied  to  the  law  of  defamation  has  been  defined  as  "the 
motive  and  willingness  to  vex,  harrass,  annoy  or  injure"  (Morcom 
vs.  S.F.  Shopping  News  (1935)  4  Cal.  App.  2d  284  at  290)  and  as 
a  communication  by  one  who  "knew  or  should  have  known  of  the 
alleged  falsity  of  the  communication"  (Pavlovsky  vs.  Board  of 
Trade  (1959)  171  Cal.  App.  2d  112  at  llW- 

A  former  employer  and  a  prospective  employer  are  persons 
who  "are  interested"  within  the  meaning  of  the  section  and  a 
former  employer  who  communicates  information  with  respect  to  an 
employee  upon  request  "without  malice"  to  a  prospective  employer 
comes  within  the  qualified  privilege  of  the  section.   (See  Draper 
vs.  Hellman  Com.  T.  &  S.  Bank  (1928)  203  Cal.  26;  Pond  vs.  Gen. 
Elec.  Co.  (1958)  256  Fed.  2d  824 . ) 

You  are  advised  therefore  that  the  Civil  Service  Commission 
may  communicate  with  a  prospective  employer  upon  request  concerning 
the  work  record  of  a  former  City  employee.   Neither  the  City,  its 
officers  or  employees  should  be  held  liable  in  a  possible  libel  or 
slander  action.   Truth  of  statements  is  a  complete  defense.   In 
the  event  that  it  is  shown  that  certain  statements  contained  in 
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the  record  are  untrue,  a  privilege  exists  as  to  the  particular 
communication  involved  here,  provided  the  conditions  of  the 
privilege  as  above  set  forth  are  followed  in  a  response  to  the 
inquiry. 


You  are  so  advised. 


Very  truly  yours, 


THOMAS  M.  O'CONNOR 
City  Attorney 


LETTER  NO.  63-8 


May  14,  1963 


Board  of  Trustees 

M.  H.  deYoung  Memorial  Museum 

San  Francisco  18,  California 

Attention:  Colonel  Ian  F.  M.  Macalpine 
Executive  Secretary 


Subject:  Spanish  Monastery 

Question  Concerning  Disposal 


Gentlemen: 


Reference  is  made  to  your  request  for  an  opinion 
whether  the  stonework  of  the  Spanish  Monastery  acquired  by 
the  City  and  County  of  San  Francisco  from  the  late  William  R. 
Hearst  may  be  given  to  a  Buddhist  organization  outside  the 
City  limits.   As  you  know,  the  Monastery  of  Santa  Maria  de 
Ovila  became  the  property  of  the  Board  of  Trustees  of  the 
M.  H.  deYoung  Memorial  Museum  by  virtue  of  an  agreement 
executed  on  July  22,  1941,  between  the  Board  of  Trustees 
and  Mr.  Hearst.   The  agreement  provided  that,  in  consid- 
eration of  the  sum  of  $25,000,  Mr.  Hearst  sold,  transferred 
and  assigned  to  the  Trustees  the  masonry  stonework  which 
once  constituted  portions  of  the  Monastery. 

The  $25,000  payment  to  Mr.  Hearst  was  made  possible 
because  of  a  $30,000  addition  to  the  museum  budget  for  the 
fiscal  year  1941-42,  an  addition  which  was  approved  by  the 
Board  of  Supervisors  on  May  21,  1941.   The  remaining  $5,000 
in  the  museum  budget  was  paid  to  Haslett  Warehouse  for  storage 
and  delivery  of  the  stonework  to  the  museum. 

Accordingly,  it  is  clear  that  the  Spanish  Monastery 
was  acquired  by  the  City  and  County  of  San  Francisco  in  return 
for  valuable  consideration.   Like  all  other  personal  property 
belonging  to  the  City  and  County  or  any  of  its  departments, 
the  stonework  of  the  Spanish  Monastery  is  governed  by  the 
provisions  of  Section  88  of  the  San  Francisco  Charter  which 
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provides  that  sale  of  personal  property  shall  be  undertaken 
by  the  Purchaser  of  Supplies  upon  the  recommendation  of  a 
department  head  that  such  personal  property  is  unfit  for 
use.   Pursuant  to  the  above  Charter  provision,  the  Board 
of  Supervisors  on  June  7,  1943,  passed  Ordinance  No.  2155 
(Series  of  1939)  which  authorizes  the  Purchaser  of  Supplies 
to  sell  at  public  auction  to  the  highest  bidder  any  personal 
property  belonging  to  the  museum  which  has  been  declared 
unfit  for  use  by  the  Board  of  Trustees  of  the  museum. 

In  my  opinion  the  only  method  by  which  the  Board  of 
Trustees  of  the  M.  H.  deYoung  Memorial  Museum  may  dispose  of 
the  stonework  which  once  constituted  the  Spanish  Monastery  is 
the  method  provided  for  in  the  Charter  and  by  the  provisions 
of  Ordinance  No.  2155.   Accordingly,  disposition  must  be  at 
public  auction  to  the  highest  and  best  bidder  and  not  by  gift 
or  donation. 

Your  letter  also  inquired  as  to  whether  ecclesias- 
tical law  permits  transfer  of  material  once  constituting  a 
Roman  Catholic  monastery  to  a  different  denomination.   The 
stonework  which  once  constituted  the  Spanish  Monastery  was 
purchased  by  Mr.  Hearst  from  the  Roman  Catholic  Church.   The 
Catholic  Church  thereby  gave  up  its  right  and  title  to  these 
materials  at  that  time  and  unquestionably  also  determined 
at  that  time  that  such  transfer  or  any  subsequent  transfers 
were  not  in  conflict  with  ecclesiastical  laws. 

You  are  advised  accordingly. 

Very  truly  yours, 


THOMAS  M.  O'CONNOR 
City  Attorney 


BCL 
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June  17,  1963 


Mr.  Robert  J.  Dolan 

Clerk  of  the  Board 

Board  of  Supervisors 

235  City  Hall 

San  Francisco  2,  California 

Dear  Mr.  Dolan: 

This  is  in  response  to  your  letter  received  Friday, 
June  14,  1963,  attaching  a  copy  of  a  resolution,  your  file 
No.  246-63,  relating  to  the  appointment  of  additional  personnel 
for  the  uniformed  force  of  the  Police  Department,  and  requesting 
that  I  advise  the  Judiciary  Committee  by  Monday,  June  17,  on  the 
following  questions: 

"1.  With  respect  to  the  last  'Further  Resolved' 

is  it  within  the  power  of  the  Board  to  enact? 

"2.   If  your  answer  to  the  previous  question  is 

in  the  affirmative,  what  would  be  the  effect 
of  the  adoption  of  the  proposed  legislation?" 


follows 


The  resolution  attached  to  your  letter  reads  as 

"REQUESTING  INVESTIGATION  INTO  THE  NECESSITY  OF 
APPOINTMENT  OF  ADDITIONAL  POLICE  OFFICERS  TO 
PATROL  THE  STREETS  OF  SAN  FRANCISCO. 

"WHEREAS,  It  has  been  alleged  that  due  to 
lack  of  proper  police  protection  the  streets  of 
San  Francisco  are  unsafe;  and 

"WHEREAS,  It  has  also  been  reported  that  in 
order  to  provide  efficient  and  effective  policing 
of  the  City's  streets  it  would  require  the  appoint- 
ment of  approximately  two  hundred  additional  members 
to  the  uniformed  force  of  the  Police  Department;  and 
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"WHEREAS,  It  is  the  opinion  of  this  Board 
of  Supervisors  that  if  said  allegations  be  true, 
immediate  remedial  steps  should  be  taken  to  pro- 
vide for  the  appointment  of  such  additional 
personnel  as  may  be  necessary  to  protect  the 
lives  and  welfare  of  the  people  of  San  Francisco; 
now,  therefore,  be  it 

"RESOLVED,  That  this  Board  of  Supervisors  do 
hereby  request  the  Police  Commission  to  investigate 
and  report  on  the  truth  or  falsity  of  said  allega- 
tions and  the  necessity  for  the  appointment  of 
additional  personnel  to  the  uniformed  force  of 
the  Police  Department;  and,  be  it 

"FURTHER  RESOLVED,  That  the  Controller  be 
requested  to  advise  this  Board  of  the  effect  on 
the  tax  rate  if  said  additional  personnel  were  to 
be  appointed;  and,  be  it 

"FURTHER  RESOLVED  That  his  Honor,  the  Mayor, 
be  and  he  is  respectfully  requested  to  inform  this 
Board  whether  or  not  he  is  of  the  opinion  there  is 
a  necessity  for  the  appointment  of  additional 
police  personnel,  and,  if  he  does,  what  plan  has 
been  formulated  to  expedite  the  appointment  of  said 
additional  personnel  to  the  uniformed  force  of  the 
Police  Department." 

With  reference  to  the  last  "FURTHER  RESOLVED,"  you  are 
advised  that  there  is  no  legal  prohibition  against  the  Board  of 
Supervisors'  requesting  opinions  of  officers  of  the  city  and 
county  with  relation  to  the  affairs  of  the  city  and  county  that 
are  under  the  officers'  jurisdiction  and  that  are  subject  to  the 
control  of  the  Board  of  Supervisors .  The  matter  of  the  maximum 
number  of  employments  in  the  Police  Department  is  an  affair  sub- 
ject to  the  ultimate  control  of  the  Board  of  Supervisors  under  the 
specific  provisions  of  Section  9  of  the  Charter  reading  as  follows: 


•    ■ 
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"The  supervisors  shall  determine  the  maximum  number 
of  each  class  of  employment  in  each  of  the  various 
departments  and  offices  of  the  city  and  county.  .  ." 

Pertinent  to  the  Board's  powers  in  this  connection  is 
the  existing  restriction  contained  in  Section  35.5  of  the  Charter 
which  limits  the  police  force  of  the  city  and  county  to  one 
police  officer  for  each  five  hundred  inhabitants  thereof.  This 
limitation  can  only  be  deleted  or  changed  by  the  submission  to 
and  approval  of  a  charter  amendment  by  the  electorate,  which  is 
a  power  and  procedure  within  the  jurisdiction  of  the  Board  of 
Supervisors . 

The  Police  Department  is  a  department  under  the  juris- 
diction of  the  Mayor  by  virtue  of  the  provisions  of  Section  35 
of  the  Charter  authorizing  the  Mayor  to  appoint  the  police 
commissioners  considered  in  connection  with  the  provisions  of 
Section  25  of  the  Charter  reading  as  follows: 

"The  mayor  shall  be  responsible  for  the 
enforcement  of  all  laws  relating  to  the  muni- 
cipality and  for  the  review  and  submission  of 
the  annual  executive  budget;  he  shall  supervise 
the  administration  of  all  departments  under  boards 
and  commissions  appointed  by  him;  he  shall  receive 
and  examine,  without  delay,  all  complaints  relating 
to  the  administration  of  the  affairs  of  the  city 
and  county,  and  immediately  inform  the  complainant 
of  findings  and  actions  thereon;  and  he  shall  co- 
ordinate and  enforce  cooperation  between  all 
departments  of  the  city  and  county." 

It  is  to  be  further  noted  that  the  Mayor  has  the  right 
to  report  on  or  discuss  any  matter  before  the  Board  of  Supervisors 
concerning  the  departments  or  affairs  in  his  charge  under  the 
provision  of  Section  25  which  reads: 

"The  mayor  shall  have  a  seat  but  no  vote  in  the 
board  of  supervisors  and  in  any  board  or  commission 
appointed  by  him,  with  the  right  to  report  on  or  dis- 
cuss any  matter  before  such  board  or  commission  con- 
cerning the  departments  or  affairs  in  his  charge." 


Mr.  Robert  J.  Dolan  LETTER  NO.  63-9 

June  17,  1963 
Page  4 


Inasmuch  as  the  "FURTHER  RESOLVED"  merely  requests  an 
opinion,  rather  than  specific  information,  the  Mayor,  of  course, 
is  free  to  respond  to  the  question  in  the  manner  he  deems  appro- 
priate. 

The  resolution  considered  as  a  whole  could  be  enacted 
within  the  inquiry  powers  of  the  Board  under  the  provisions  of 
Section  21  of  the  Charter  reading,  in  part,  as  follows: 

"...  the  board  of  supervisors  .  .  . 
relative  solely  to  the  affairs  under  its  con- 
trol, may  require  such  periodic  or  special  reports 
of  departmental  costs,  operation  and  expenditures, 
examine  the  books,  papers,  records  and  accounts 
of,  and  inquire  into  matters  affecting  the  conduct 
of  any  department  or  office  of  the  city  and  county, 

•   •   • 

You  are  therefore  advised  in  direct  answer  to  your 
questions:   (1)  That  the  last  "FURTHER  RESOLVED"  is  within  the 
power  of  the  Board  to  enact,  and  (2)  that  the  effect  of  the 
adoption  of  the  proposed  legislation  would  be  to  require  inform- 
ation and  reports  pursuant  to  the  inquiry  powers  of  the  Board  of 
Supervisors  under  the  provisions  of  Section  21  of  the  Charter. 

Very  truly  yours, 


THOMAS  M.  O'CONNOR 
City  Attorney 
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